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1 The Fair Housing Act is codified at 42 U.S.C. §§ 3601 - 3619. 

2 The Act uses the term “handicap” instead of the term "disability."  Both terms have the

same legal meaning.  See Bragdon v. Abbott, 524 U.S. 624, 631 (1998) (noting that definition of

“disability” in the Americans with Disabilities Act is drawn almost verbatim “from the definition

of 'handicap' contained in the Fair Housing Amendments Act of 1988”).  This document uses the

term "disability," which is more generally accepted.

3 42 U.S.C. § 3604(f)(3)(B).

U.S. DEPARTMENT OF JUSTICE 
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      OFFICE OF FAIR HOUSING AND EQUAL OPPORTUNITY
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JOINT STATEMENT OF 

THE DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT 

AND THE DEPARTMENT OF JUSTICE

REASONABLE ACCOMMODATIONS UNDER THE

FAIR HOUSING ACT

Introduction

The Department of Justice ("DOJ") and the Department of Housing and Urban

Development ("HUD") are jointly responsible for enforcing the federal Fair Housing Act1 (the

"Act"), which prohibits discrimination in housing on the basis of race, color, religion, sex,

national origin, familial status, and disability.2  One type of disability discrimination prohibited

by the Act is the refusal to make reasonable accommodations in rules, policies, practices, or

services when such accommodations may be necessary to afford a person with a disability the

equal opportunity to use and enjoy a dwelling.3  HUD and DOJ frequently respond to complaints

alleging that housing providers have violated the Act by refusing reasonable accommodations to

persons with disabilities.  This Statement provides technical assistance regarding the rights and

obligations of persons with disabilities and housing providers under the Act relating to
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4 Housing providers that receive federal financial assistance are also subject to the

requirements of Section 504 of the Rehabilitation Act of l973.  29 U.S.C. § 794.  Section 504,

and its implementing regulations at 24 C.F.R. Part 8, prohibit discrimination based on disability

and require recipients of federal financial assistance to provide reasonable accommodations to

applicants and residents with disabilities.  Although Section 504 imposes greater obligations than

the Fair Housing Act, (e.g., providing and paying for reasonable accommodations that involve

structural modifications to units or public and common areas),  the principles discussed in this

Statement regarding reasonable accommodation under the Fair Housing Act generally apply to

requests for reasonable accommodations to rules, policies, practices, and services under Section

504. See U.S. Department of Housing and Urban Development, Office of Public and Indian

Housing, Notice PIH 2002-01(HA) (www.hud.gov/offices/fheo/disabilities/PIH02-01.pdf) and

“Section 504: Frequently Asked Questions,” (www.hud.gov/offices/fheo/disabilities/

sect504faq.cfm#anchor272118).

5 The Fair Housing Act’s protection against disability discrimination covers not only

home seekers with disabilities but also buyers and renters without disabilities who live or

are associated with individuals with disabilities  42 U.S.C. § 3604(f)(1)(B), 42 U.S.C.

§ 3604(f)(1)(C), 42 U.S.C. § 3604(f)(2)(B), 42 U.S.C. § (f)(2)(C).  See also H.R. Rep. 100-711 –

24 (reprinted in 1988 U.S.C.A.N. 2173, 2184-85) (“The Committee intends these provisions to

prohibit not only discrimination against the primary purchaser or named lessee, but also to

prohibit denials of housing opportunities to applicants because they have children, parents,

friends, spouses, roommates, patients, subtenants or other associates who have disabilities.”).

Accord: Preamble to Proposed HUD Rules Implementing the Fair Housing Act, 53 Fed. Reg.

45001 (Nov. 7, 1988) (citing House Report).

6 42 U.S.C. § 3604(f)(3)(B).  HUD regulations pertaining to reasonable accommodations

may be found at 24 C.F.R.  § 100.204. 

reasonable accommodations.4

Questions and Answers

1. What types of discrimination against persons with disabilities does the Act

prohibit?

The Act prohibits housing providers from discriminating against applicants or residents

because of their disability or the disability of anyone associated with them5 and from treating

persons with disabilities less favorably than others because of their disability. The Act also

makes it unlawful for any person to refuse “to make reasonable accommodations in rules,

policies, practices, or services, when such accommodations may be necessary to afford ...

person(s) [with disabilities] equal opportunity to use and enjoy a dwelling.”6  The Act also

prohibits housing providers from refusing residency to persons with disabilities, or placing

conditions on their residency,  because those persons may require reasonable accommodations. 

In addition, in certain circumstances, the Act requires that housing providers allow residents to

2



7 This Statement does not address the principles relating to reasonable modifications.  For

further information see the HUD regulations at 24 C.F.R. § 100.203.  This statement also does

not address the additional requirements imposed on recipients of Federal financial assistance

pursuant to Section 504, as explained in the Introduction.

make reasonable structural modifications to units and public/common areas in a dwelling when

those modifications may be necessary for a person with a disability to have full enjoyment of  a

dwelling.7   With certain limited exceptions (see response to question 2 below), the Act applies to

privately and publicly owned housing, including housing subsidized by the federal government or

rented through the use of Section 8 voucher assistance.

2. Who must comply with the Fair Housing Act’s reasonable accommodation

requirements?

Any person or entity engaging in prohibited conduct – i.e., refusing to make reasonable

accommodations in rules, policies, practices, or services, when such accommodations may be

necessary to afford a person with a disability an equal opportunity to use and enjoy a dwelling –

may be held liable unless they fall within an exception to the Act’s coverage.  Courts have

applied the Act to individuals, corporations, associations and others involved in the provision of

housing and residential lending, including property owners, housing managers, homeowners and

condominium associations, lenders, real estate agents, and brokerage services.   Courts have also

applied the Act to state and local governments, most often in the context of exclusionary zoning

or other land-use decisions.  See e.g., City of Edmonds v. Oxford House, Inc., 514 U.S. 725, 729

(1995); Project Life v. Glendening, 139 F. Supp. 703, 710 (D. Md. 2001), aff'd 2002 WL

2012545 (4th Cir. 2002).  Under specific exceptions to the Fair Housing Act, the reasonable

accommodation requirements of the Act do not apply to a private individual owner who sells his

own home so long as he (1) does not own more than three single-family homes; (2) does not use

a real estate agent and does not employ any discriminatory advertising or notices; (3) has not

engaged in a similar sale of a home within a 24-month period; and (4) is not in the business of

selling or renting dwellings.  The reasonable accommodation requirements of the Fair Housing

Act also do not apply to owner-occupied buildings that have four or fewer dwelling units.  

3. Who qualifies as a person with a disability under the Act?

The Act defines a person with a disability to include (1) individuals with a physical or

mental impairment that substantially limits one or more major life activities; (2) individuals who

are regarded as having such an impairment; and (3) individuals with a record of such an

impairment.   

The term "physical or mental impairment" includes, but is not limited to, such diseases

and conditions as orthopedic, visual, speech and hearing impairments, cerebral palsy, autism,

epilepsy, muscular dystrophy, multiple sclerosis, cancer, heart disease, diabetes, Human

Immunodeficiency Virus infection, mental retardation, emotional illness, drug addiction (other

than addiction caused by current, illegal use of a controlled substance) and alcoholism.
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8 The Supreme Court has questioned but has not yet ruled on whether "working" is to be

considered a major life activity.  See Toyota Motor Mfg, Kentucky, Inc. v. Williams, 122 S. Ct.

681, 692, 693 (2002).  If it is a major activity, the Court has noted that a claimant would be

required to show an inability to work in a “broad range of jobs” rather than a specific job.  See
Sutton v. United Airlines, Inc., 527 U.S. 470, 492 (1999).

9            See, e.g., United States v. Southern Management Corp., 955 F.2d 914, 919 (4th Cir. 1992)

(discussing exclusion in 42 U.S.C. § 3602(h) for “current, illegal use of or addiction to a

controlled substance”).

The term "substantially limits" suggests that the limitation is "significant" or "to a large

degree."

The term “major life activity” means those activities that are of central importance to

daily life, such as seeing, hearing, walking, breathing, performing manual tasks, caring for one’s

self, learning, and speaking.8  This list of major life activities is not exhaustive. See e.g., Bragdon

v. Abbott, 524 U.S. 624, 691-92 (1998)(holding that for certain individuals reproduction is a

major life activity).

4. Does the Act protect juvenile offenders, sex offenders, persons who illegally use

controlled substances, and persons with disabilities who pose a significant danger to

others?

No, juvenile offenders and sex offenders, by virtue of that status, are not persons with

disabilities protected by the Act.   Similarly, while the Act does protect persons who are

recovering from substance abuse, it does not protect persons who are currently engaging in the

current illegal use of controlled substances.9  Additionally, the Act does not protect an individual

with a disability whose tenancy would constitute a "direct threat" to the health or safety of other

individuals or result in substantial physical damage to the property of others unless the threat can

be eliminated or significantly reduced by reasonable accommodation.  

5. How can a housing provider determine if an individual poses a direct threat?

The Act does not allow for exclusion of individuals based upon fear, speculation, or

stereotype about a particular disability or persons with disabilities in general.  A determination

that an individual poses a direct threat must rely on an individualized assessment that is based on

reliable objective evidence (e.g., current conduct, or a recent history of overt acts).  The

assessment must consider:  (1) the nature, duration, and severity of the risk of injury; (2) the

probability that injury will actually occur; and (3) whether there are any reasonable

accommodations that will eliminate the direct threat.  Consequently, in evaluating a recent

history of overt acts, a provider must take into account whether the individual has received

intervening treatment or medication that has eliminated the direct threat (i.e., a significant risk of

substantial harm).  In such a situation, the provider may request that the individual document
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how the circumstances have changed so that he no longer poses a direct threat.   A provider may

also obtain satisfactory assurances that the individual will not pose a direct threat during the

tenancy.  The housing provider must have reliable, objective evidence that a person with a

disability poses a direct threat before excluding him from housing on that basis.  

Example 1:  A housing provider requires all persons applying to rent an

apartment to complete an application that includes information on the applicant’s

current place of residence.  On her application to rent an apartment, a woman

notes that she currently resides in Cambridge House.  The manager of the

apartment complex knows that Cambridge House is a group home for women

receiving treatment for alcoholism.  Based solely on that information and his

personal belief that alcoholics are likely to cause disturbances and damage

property, the manager rejects the applicant.  The rejection is unlawful because it is

based on a generalized stereotype related to a disability rather than an

individualized assessment of any threat to other persons or the property of others
based on reliable, objective evidence about the applicant’s recent past conduct. 

The housing provider may not treat this applicant differently than other applicants

based on his subjective perceptions of the potential problems posed by her

alcoholism by requiring additional documents, imposing different lease terms, or

requiring a higher security deposit.  However, the manager could have checked

this applicant’s references to the same extent and in the same manner as he would

have checked any other applicant’s references.  If such a reference check revealed

objective evidence showing that this applicant had posed a direct threat to persons

or property in the recent past and the direct threat had not been eliminated, the
manager could then have rejected the applicant based on direct threat.

Example 2:  James X, a tenant at the Shady Oaks apartment complex, is

arrested for threatening his neighbor while brandishing a baseball bat.  The Shady

Oaks’ lease agreement contains a term prohibiting tenants from threatening

violence against other residents.  Shady Oaks’ rental manager investigates the

incident and learns that James X threatened the other resident with physical

violence and had to be physically restrained by other neighbors to keep him from

acting on his threat.  Following Shady Oaks’ standard practice of strictly enforcing

its “no threats” policy, the Shady Oaks rental manager issues James X a 30-day

notice to quit, which is the first step in the eviction process.  James X's attorney

contacts Shady Oaks' rental manager and explains that James X has a psychiatric

disability that causes him to be physically violent when he stops taking his

prescribed medication.  Suggesting that his client will not pose a direct threat to

others if proper safeguards are taken, the attorney requests that the rental manager

grant James X an exception to the “no threats” policy as a reasonable

accommodation based on James X’s disability.  The Shady Oaks rental manager

need only grant the reasonable accommodation if James X’s attorney can provide
satisfactory assurance that James X will receive appropriate counseling and

5



periodic medication monitoring so that he will no longer pose a direct threat

during his tenancy.   After consulting with James X, the attorney responds that

James X is unwilling to receive counseling or submit to any type of periodic

monitoring to ensure that he takes his prescribed medication.  The rental manager

may go forward with the eviction proceeding, since James X continues to pose a

direct threat to the health or safety of other residents.  

6. What is a "reasonable accommodation" for purposes of the Act?

A “reasonable accommodation” is a change, exception, or adjustment to a rule, policy,

practice, or service that may be necessary for a person with a disability to have an equal

opportunity to use and enjoy a dwelling, including public and common use spaces.  Since rules,

policies, practices, and services may have a different effect on persons with disabilities than on

other persons, treating persons with disabilities exactly the same as others will sometimes deny

them an equal opportunity to use and enjoy a dwelling.  The Act makes it unlawful to refuse to

make reasonable accommodations to rules, policies, practices, or services when such

accommodations may be necessary to afford persons with disabilities an equal opportunity to use

and enjoy a dwelling. 

To show that a requested accommodation may be necessary, there must be an identifiable

relationship, or nexus, between the requested accommodation and the individual’s disability.  

Example 1:  A housing provider has a policy of providing unassigned parking

spaces to residents.  A resident with a mobility impairment, who is substantially

limited in her ability to walk, requests an assigned accessible parking space close

to the entrance to her unit as a reasonable accommodation.  There are available

parking spaces near the entrance to her unit that are accessible, but those spaces

are available to all residents on a first come, first served basis.  The provider must

make an exception to its policy of not providing assigned parking spaces to
accommodate this resident.

Example 2:  A housing provider has a policy of requiring tenants to come to the

rental office in person to pay their rent.  A tenant has a mental disability that

makes her afraid to leave her unit.  Because of her disability, she requests that she

be permitted to have a friend mail her rent payment to the rental office as a

reasonable accommodation.  The provider must make an exception to its payment
policy to accommodate this tenant.

Example 3:  A housing provider has a "no pets" policy.  A tenant who is deaf 

requests that the provider allow him to keep a dog in his unit as a reasonable

accommodation.  The tenant explains that the dog is an assistance animal that will

alert him to several sounds, including knocks at the door, sounding of the smoke
detector, the telephone ringing, and cars coming into the driveway.  The housing
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provider must make an exception to its “no pets” policy to accommodate this

tenant.  

7. Are there any instances when a provider can deny a request for a reasonable

accommodation without violating the Act?

Yes.  A housing provider can deny a request for a reasonable accommodation if the

request was not made by or on behalf of a person with a disability or if there is no disability-

related need for the accommodation.  In addition, a request for a reasonable accommodation may

be denied if providing the accommodation is not reasonable – i.e., if it would impose an undue

financial and administrative burden on the housing provider or it would fundamentally alter the

nature of the provider's operations.  The determination of undue financial and administrative

burden must be made on a case-by-case basis involving various factors, such as the cost of the

requested accommodation, the financial resources of the provider, the benefits that the

accommodation would provide to the requester, and the availability of alternative

accommodations that would effectively meet the requester's disability-related needs.

When a housing provider refuses a requested accommodation because it is not reasonable,

the provider should discuss with the requester whether there is an alternative accommodation that

would effectively address the requester's disability-related needs without a fundamental alteration

to the provider's operations and without imposing an undue financial and administrative burden. 

If an alternative accommodation would effectively meet the requester's disability-related needs

and is reasonable, the provider must grant it.   An interactive process in which the housing

provider and the requester discuss the requester's disability-related need for the requested

accommodation and possible alternative accommodations is helpful to all concerned because it

often results in an effective accommodation for the requester that does not pose an undue

financial and administrative burden for the provider.

Example:  As a result of a disability, a tenant is physically unable to open the
dumpster placed in the parking lot by his housing provider for trash collection. 

The tenant requests that the housing provider send a maintenance staff person to
his apartment on a daily basis to collect his trash and take it to the dumpster. 

Because the housing development is a small operation with limited financial

resources and the maintenance staff are on site only twice per week, it may be an

undue financial and administrative burden for the housing provider to grant the

requested daily trash pick-up service.  Accordingly, the requested accommodation

may not be reasonable.  If the housing provider denies the requested

accommodation as unreasonable, the housing provider should discuss with the

tenant whether reasonable accommodations could be provided to meet the tenant's

disability-related needs – for instance, placing an open trash collection can in a

location that is readily accessible to the tenant so the tenant can dispose of his

own trash and the provider's maintenance staff can then transfer the trash to the
dumpster when they are on site.  Such an accommodation would not involve a

7



fundamental alteration of the provider's operations and would involve little

financial and administrative burden for the provider while accommodating the

tenant's disability-related needs.

There may be instances where a provider believes that, while the accommodation

requested by an individual is reasonable, there is an alternative accommodation that would be

equally effective in meeting the individual's disability-related needs.  In such a circumstance, the

provider should discuss with the individual if she is willing to accept the alternative

accommodation.  However, providers should be aware that persons with disabilities typically

have the most accurate knowledge about the functional limitations posed by their disability, and

an individual is not obligated to accept an alternative accommodation suggested by the provider

if she believes it will not meet her needs and her preferred accommodation is reasonable. 

8. What is a “fundamental alteration”?

A "fundamental alteration" is a modification that alters the essential nature of a provider's

operations. 

Example:  A tenant has a severe mobility impairment that substantially limits his

ability to walk.  He asks his housing provider to transport him to the grocery store

and assist him with his grocery shopping as a reasonable accommodation to his

disability.  The provider does not provide any transportation or shopping services

for its tenants, so granting this request would require a fundamental alteration in

the nature of the provider's operations.  The request can be denied, but the

provider should discuss with the requester whether there is any alternative

accommodation that would effectively meet the requester's disability-related needs

without fundamentally altering the nature of its operations, such as reducing the

tenant's need to walk long distances by altering its parking policy to allow a

volunteer from a local community service organization to park her car close to the

tenant's unit so she can transport the tenant to the grocery store and assist him

with his shopping.

9. What happens if providing a requested accommodation involves some costs on

the part of the housing provider?

Courts have ruled that the Act may require a housing provider to grant a reasonable

accommodation that involves costs, so long as the reasonable accommodation does not pose an

undue financial and administrative burden and the requested accommodation does not constitute

a fundamental alteration of the provider’s operations.  The financial resources of the provider, the

cost of the reasonable accommodation, the benefits to the requester of the requested

accommodation, and the availability of other, less expensive alternative accommodations that

would effectively meet the applicant or resident’s disability-related needs must be considered in
determining whether a requested accommodation poses an undue financial and administrative

8



burden.

10. What happens if no agreement can be reached through the interactive process?

A failure to reach an agreement on an accommodation request is in effect a decision by

the provider not to grant the requested accommodation.  If the individual who was denied an

accommodation files a Fair Housing Act complaint to challenge that decision, then the agency or

court receiving the complaint will review the evidence in light of applicable law  and decide if

the housing provider violated that law.  For more information about the complaint process, see

question 19 below.

11. May a housing provider charge an extra fee or require an additional deposit

from applicants or residents with disabilities as a condition of granting a reasonable

accommodation? 

No.  Housing providers may not require persons with disabilities to pay extra fees or

deposits as a condition of receiving a reasonable accommodation. 

Example 1:  A man who is substantially limited in his ability to walk uses a

motorized scooter for mobility purposes.  He applies to live in an assisted living

facility that has a policy prohibiting the use of motorized vehicles in buildings and

elsewhere on the premises.  It would be a reasonable accommodation for the

facility to make an exception to this policy to permit the man to use his motorized

scooter on the premises for mobility purposes.  Since allowing the man to use his

scooter in the buildings and elsewhere on the premises is a reasonable

accommodation, the facility may not condition his use of the scooter on payment

of a fee or deposit or on a requirement that he obtain liability insurance relating to

the use of the scooter.  However, since the Fair Housing Act does not protect any

person with a disability who poses a direct threat to the person or property of

others, the man must operate his motorized scooter in a responsible manner that

does not pose a significant risk to the safety of other persons and does not cause

damage to other persons' property.  If the individual's use of the scooter causes

damage to his unit or the common areas, the housing provider may charge him for

the cost of repairing the damage (or deduct it from the standard security deposit

imposed on all tenants), if it is the provider's practice to assess tenants for any
damage they cause to the premises.  

Example 2:  Because of his disability, an applicant with a hearing impairment

needs to keep an assistance animal in his unit as a reasonable accommodation.

The housing provider may not require the applicant to pay a fee or a security
deposit as a condition of allowing the applicant to keep the assistance animal. 

However, if a tenant's assistance animal causes damage to the applicant's unit or
the common areas of the dwelling, the housing provider may charge the tenant for

9



the cost of repairing the damage (or deduct it from the standard security deposit

imposed on all tenants), if it is the provider's practice to assess tenants for any

damage they cause to the premises.  

12. When and how should an individual request an accommodation?

Under the Act, a resident or an applicant for housing makes a reasonable accommodation

request whenever she makes clear to the housing provider that she is requesting an exception,

change, or adjustment to a rule, policy, practice, or service because of her disability.  She should

explain what type of accommodation she is requesting and, if the need for the accommodation is

not readily apparent or not known to the provider, explain the relationship between the requested

accommodation and her disability.   

An applicant or resident is not entitled to receive a reasonable accommodation unless she

requests one.  However, the Fair Housing Act does not require that a request be made in a

particular manner or at a particular time.  A person with a disability need not personally make the

reasonable accommodation request; the request can be made by a family member or someone

else who is acting on her behalf.  An individual making a reasonable accommodation request

does not need to mention the Act or use the words "reasonable accommodation."  However, the

requester must make the request in a manner that a reasonable person would understand to be a

request for an exception, change, or adjustment to a rule, policy, practice, or service because of a

disability.  

Although a reasonable accommodation request can be made orally or in writing, it is

usually helpful for both the resident and the housing provider if the request is made in writing. 

This will help prevent misunderstandings regarding what is being requested, or whether the

request was made.  To facilitate the processing and consideration of the request, residents or

prospective residents may wish to check with a housing provider in advance to determine if the

provider has a preference regarding the manner in which the request is made.  However, housing

providers must give appropriate consideration to reasonable accommodation requests even if the

requester makes the request orally or does not use the provider's preferred forms or procedures

for making such requests. 

Example:  A tenant in a large apartment building makes an oral request that she

be assigned a mailbox in a location that she can easily access because of a

physical disability that limits her ability to reach and bend.  The provider would

prefer that the tenant make the accommodation request on a pre-printed form, but

the tenant fails to complete the form. The provider must consider the reasonable

accommodation request even though the tenant would not use the provider's

designated form.

13. Must a housing provider adopt formal procedures for processing requests for a

reasonable accommodation?
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No.  The Act does not require that a housing provider adopt any formal procedures for

reasonable accommodation requests.  However, having formal procedures may aid individuals

with disabilities in making requests for reasonable accommodations and may aid housing

providers in assessing those requests so that there are no misunderstandings as to the nature of

the request, and, in the event of later disputes, provide records to show that the requests received
proper consideration.  

A provider may not refuse a request, however, because the individual making the request

did not follow any formal procedures that the provider has adopted.  If a provider adopts formal

procedures for processing reasonable accommodation requests, the provider should ensure that

the procedures, including any forms used, do not seek information that is not necessary to

evaluate if a reasonable accommodation may be needed to afford a person with a disability equal
opportunity to use and enjoy a dwelling.  See Questions 16 - 18, which discuss the disability-

related information that a provider may and may not request for the purposes of evaluating a
reasonable accommodation request. 

14. Is a housing provider obligated to provide a reasonable accommodation to a
resident or applicant if an accommodation has not been requested?   

No.  A housing provider is only obligated to provide a reasonable accommodation to a

resident or applicant if a request for the accommodation has been made.  A provider has notice

that a reasonable accommodation request has been made if a person, her family member, or

someone acting on her behalf requests a change, exception, or adjustment to a rule, policy,

practice, or service because of a disability, even if the words “reasonable accommodation” are
not used as part of the request. 

15. What if a housing provider fails to act promptly on a reasonable
accommodation request? 

A provider has an obligation to provide prompt responses to reasonable accommodation

requests.  An undue delay in responding to a reasonable accommodation request may be deemed
to be a failure to provide a reasonable accommodation.  

16. What inquiries, if any, may a housing provider make of current or potential

residents regarding the existence of a disability when they have not asked for an
accommodation?

Under the Fair Housing Act, it is usually unlawful for a housing provider to (1) ask if an

applicant for a dwelling has a disability or if a person intending to reside in a dwelling or anyone

associated with an applicant or resident has a disability, or (2) ask about the nature or severity of

such persons' disabilities.  Housing providers may, however, make the following inquiries,
provided these inquiries are made of all applicants, including those with and without disabilities:
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• An inquiry into an applicant’s ability to meet the requirements of tenancy;

• An inquiry to determine if an applicant is a current illegal abuser or addict

of a controlled substance;

• An inquiry to determine if an applicant qualifies for a dwelling legally

available only to persons with a disability or to persons with a particular

type of disability; and

• An inquiry to determine if an applicant qualifies for housing that is legally

available on a priority basis to persons with disabilities or to persons with

a particular disability.

Example 1:  A housing provider offers accessible units to persons with

disabilities needing the features of these units on a priority basis.  The provider

may ask applicants if they have a disability and if, in light of their disability, they

will benefit from the features of the units.  However, the provider may not ask

applicants if they have other types of physical or mental impairments.  If the

applicant's disability and the need for the accessible features are not readily

apparent, the provider may request reliable information/documentation of the

disability-related need for an accessible unit. 

Example 2:  A housing provider operates housing that is legally limited to

persons with chronic mental illness.  The provider may ask applicants for

information needed to determine if they have a mental disability that would

qualify them for the housing.  However, in this circumstance, the provider may

not ask applicants if they have other types of physical or mental impairments.  If it

is not readily apparent that an applicant has a chronic mental disability, the

provider may request reliable information/documentation of the mental disability

needed to qualify for the housing.

In some instances, a provider may also request certain information about an applicant's or

a resident's disability if the applicant or resident requests a reasonable accommodation.  See
Questions 17 and 18 below.

17. What kinds of information, if any, may a housing provider request from a

person with an obvious or known disability who is requesting a reasonable
accommodation? 

A provider is entitled to obtain information that is necessary to evaluate if a requested

reasonable accommodation may be necessary because of a disability.  If a person’s disability is

obvious, or otherwise known to the provider, and if the need for the requested accommodation is
also readily apparent or known, then the provider may not request any additional information

12



10 Persons who meet the definition of disability for purposes of receiving Supplemental

Security Income ("SSI") or Social Security Disability Insurance ("SSDI") benefits in most cases

meet the definition of disability under the Fair Housing Act, although the converse may not be

true.  See e.g., Cleveland v. Policy Management Systems Corp., 526 U.S. 795, 797 (1999)

about the requester's disability or the disability-related need for the accommodation.  

If the requester's disability is known or readily apparent to the provider, but the need for

the accommodation is not readily apparent or known, the provider may request only information

that is necessary to evaluate the disability-related need for the accommodation.  

Example 1:  An applicant with an obvious mobility impairment who regularly

uses a walker to move around asks her housing provider to assign her a parking

space near the entrance to the building instead of a space located in another part of

the parking lot.  Since the physical disability (i.e., difficulty walking) and the

disability-related need for the requested accommodation are both readily apparent,

the provider may not require the applicant to provide any additional information

about her disability or the need for the requested accommodation.

Example 2:  A rental applicant who uses a wheelchair advises a housing provider

that he wishes to keep an assistance dog in his unit even though the provider has a

"no pets" policy.  The applicant’s disability is readily apparent but the need for an

assistance animal is not obvious to the provider.  The housing provider may ask

the applicant to provide information about the disability-related need for the dog.  

Example 3:  An applicant with an obvious vision impairment requests that the

leasing agent provide assistance to her in filling out the rental application form as

a reasonable accommodation because of her disability.  The housing provider may

not require the applicant to document the existence of her vision impairment. 

18. If a disability is not obvious, what kinds of information may a housing provider

request from the person with a disability in support of a requested accommodation? 

A housing provider may not ordinarily inquire as to the nature and severity of an

individual's disability (see Answer 16, above).  However, in response to a request for a

reasonable accommodation, a housing provider may request reliable disability-related

information that (1) is necessary to verify that the person meets the Act’s definition of disability

(i.e., has a physical or mental impairment that substantially limits one or more major life

activities), (2) describes the needed accommodation, and (3) shows the relationship between the

person’s disability and the need for the requested accommodation.  Depending on the

individual’s circumstances, information verifying that the person meets the Act's definition of

disability can usually be provided by the individual himself or herself (e.g., proof that an

individual under 65 years of age receives Supplemental Security Income or Social Security

Disability Insurance benefits10 or a credible statement by the individual).  A doctor or other

13



(noting that SSDI provides benefits to a person with a disability so severe that she is unable to do

her previous work and cannot engage in any other kind of substantial gainful work whereas a

person pursuing an action for disability discrimination under the Americans with Disabilities Act

may state a claim that “with a reasonable accommodation” she could perform the essential
functions of the job).

medical professional, a peer support group, a non-medical service agency, or a reliable third party

who is in a position to know about the individual's disability may also provide verification of a

disability.  In most cases, an individual's medical records or detailed information about the nature

of a person's disability is not necessary for this inquiry. 

Once a housing provider has established that a person meets the Act's definition of

disability, the provider's request for documentation should seek only the information that is

necessary to evaluate if the reasonable accommodation is needed because of a disability.  Such

information must be kept confidential and must not be shared with other persons unless they

need the information to make or assess a decision to grant or deny a reasonable accommodation

request or unless disclosure is required by law (e.g., a court-issued subpoena requiring

disclosure).  

19. If a person believes she has been unlawfully denied a reasonable

accommodation, what should that person do if she wishes to challenge that denial under the

Act? 

When a person with a disability believes that she has been subjected to a discriminatory

housing practice, including a provider’s wrongful denial of a request for reasonable

accommodation, she may file a complaint with HUD within one year after the alleged denial or

may file a lawsuit in federal district court within two years of the alleged denial.  If a complaint is

filed with HUD, HUD will investigate the complaint at no cost to the person with a disability.  

There are several ways that a person may file a complaint with HUD:

• By placing a toll-free call to 1-800-669-9777 or TTY 1-800-927-9275;

• By completing the “on-line” complaint form available on the HUD internet site:

http://www.hud.gov; or

• By mailing a completed complaint form or letter to:

Office of Fair Housing and Equal Opportunity

Department of Housing & Urban Development

451 Seventh Street, S.W., Room 5204

Washington, DC  20410-2000
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Upon request, HUD will provide printed materials in alternate formats (large print, audio

tapes, or Braille) and provide complainants with assistance in reading and completing forms.

The Civil Rights Division of the Justice Department brings lawsuits in federal courts

across the country to end discriminatory practices and to seek monetary and other relief for

individuals whose rights under the Fair Housing Act have been violated.  The Civil Rights

Division initiates lawsuits when it has reason to believe that a person or entity is involved in a

"pattern or practice" of discrimination or when there has been a denial of rights to a group of

persons that raises an issue of general public importance.  The Division also participates as

amicus curiae in federal court cases that raise important legal questions involving the application

and/or interpretation of the Act.  To alert the Justice Department to matters involving a pattern or

practice of discrimination, matters involving the denial of rights to groups of persons, or lawsuits

raising issues that may be appropriate for amicus participation, contact:

U.S. Department of Justice

Civil Rights Division

Housing and Civil Enforcement Section – G St.

950 Pennsylvania Avenue, N.W.

Washington, DC  20530

For more information on the types of housing discrimination cases handled by the Civil

Rights Division, please refer to the Housing and Civil Enforcement Section's website at

http://www.usdoj.gov/crt/housing/hcehome.html. 

A HUD or Department of Justice decision not to proceed with a Fair Housing Act matter

does not foreclose private plaintiffs from pursuing a private lawsuit.  However, litigation can be

an expensive, time-consuming, and uncertain process for all parties.  HUD and the Department of

Justice encourage parties to Fair Housing Act disputes to explore all reasonable alternatives to

litigation, including alternative dispute resolution procedures, such as mediation.  HUD attempts

to conciliate all Fair Housing Act complaints.  In addition, it is the Department of Justice's policy

to offer prospective defendants the opportunity to engage in pre-suit settlement negotiations,

except in the most unusual circumstances. 
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Housing Provider Grants Request Housing Provider Engages 

“Interactive Process”  

Housing Provider (1) Ignores 
Request (2) Rejects Even 

Unreasonable Request without 
Engaging in an Interactive Process 

to Explore Alternative 
Accommodations  

Housing Provider Subject to Liability, including 
Attorney Fees and Punitive Damages 

If Disability is NOT Apparent, 
Housing Provider may Request 

Verification of Disability 

Responding to a Request for a Reasonable Accommodation of Disability in Housing 

42 U.S.C. §§ 3601-3619 and C.R.S. 24-34-301, et seq. 

If Relationship between Disability 
and Request for Accommodation 
isn’t apparent, Housing Provider 
may Request Tenant to Establish 
“Nexus” between Disability and 

Accommodation Requested 

Housing Provider Grants Request 
following Determination that Request IS 

Reasonable or Provides Alternative 
Accommodation by Agreement 

No Liability for Failing to Grant 
Accommodation   

Housing Provider Denies Request Following 
Determination that Request is Unreasonable 

and Considers Alternatives 

Resident Challenges 
Denial and Trier of Fact 
Finds Request was 
REASONABLE or Finds 
there WAS A 
REASONABLE 
ALTERNATIVE  to 
Request that was denied 
(Housing Provider 
VIOLATED the FHAA) 

Resident Makes Oral or 
Written Request 

Resident Challenges 
Denial and Trier of Fact 
Agrees the Request was 

UNREASONABLE and 
that There Was NO 

REASONABLE 
ALTERNATIVE to Request 

(Housing Provider DID 
NOT VIOLATE the FHAA) 

Copyright ©2014 Phyllis A. Roestenberg, Esq. 
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Reasonable Accommodations Flow Chart 

Created by Annie D. Murphy, attorney at Dufford, Waldeck, Milburn & Krohn, LLLP, for educational purposes 
only. The information presented is not intended as, and may not be relied upon as legal advice. You are advised to 

consult your attorney for specific guidance. 

Did the tenant/applicant ask for 
a reasonable accommodation? → NO →

Provider does not need to ask if 
tenant/applicant has a disability, even if 
apparent.

↓

YES

↓

Is the accommodation reasonable?

1. If the disability is not
apparent, provider may ask for
verification.

2. Provider may request that
the tenant/applicant establish that the
accommodation is necessary (nexus).

3. Provider determines whether
the accommodation would impose an
“undue burden” or result in a
“fundamental alteration” of the nature
of the housing program.

→ NO →

↓

YES

↓

Provider informs the applicant/tenant 
of the approval of the accommodation 
and of any conditions, such as:  
addendum to the lease, etc.

Provider must (1) give reasons for 
denying the accommodation; and (2) 
discuss with tenant: Is there an 
alternative accommodation that would 
effectively address the tenant’s 
disability-related needs without a 
fundamental alteration to provider’s 
operations and without imposing an 
undue financial and administrative 
burden?

↓

YES

↓

If an alternative accommodation 
would effectively meet the requester’s 
disability-related needs and is 
reasonable, provider must grant it.
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The Surgeon General’s Report on 

The Health Consequences of Involuntary 

Exposure to Tobacco Smoke 

6 Major Conclusions of the Surgeon General Report 

Smoking is the single greatest avoidable cause of disease and death. In this report, The Health  
Consequences of Involuntary Exposure to Tobacco Smoke: A Report of the Surgeon General, the  
Surgeon General has concluded that:  

1. Many millions of Americans, both children and adults, are still exposed to secondhand smoke in 

their homes and workplaces despite substantial progress in tobacco control. 

Supporting Evidence 

 Levels of a chemical called cotinine, a biomarker of secondhand smoke exposure, fell by 70 percent 
from 1988-91 to 2001-02. In national surveys, however, 43 percent of U.S. nonsmokers still have 
detectable levels of cotinine. 

 Almost 60 percent of U.S. children aged 3-11 years—or almost 22 million children—are exposed to 
secondhand smoke. 

 Approximately 30 percent of indoor workers in the United States are not covered by smoke-free 
workplace policies. 

2. Secondhand smoke causes premature death and disease in children and in adults who 

do not smoke. 

Supporting Evidence 

 Secondhand smoke contains hundreds of chemicals known to be toxic or carcinogenic (cancer-
causing), including formaldehyde, benzene, vinyl chloride, arsenic, ammonia, and hydrogen 
cyanide. 

 Secondhand smoke has been designated as a known human carcinogen (cancer-causing agent) by 
the U.S. Environmental Protection Agency, National Toxicology Program and the International 
Agency for Research on Cancer (IARC). The National Institute for Occupational Safety and 
Health has concluded that secondhand smoke is an occupational carcinogen. 

3. Children exposed to secondhand smoke are at an increased risk for sudden infant death syndrome 

(SIDS), acute respiratory infections, ear problems, and more severe asthma. Smoking by parents 

causes respiratory symptoms and slows lung growth in their children. 

Supporting Evidence 

 Children who are exposed to secondhand smoke are inhaling many of the same cancer-causing 
substances and poisons as smokers. Because their bodies are developing, infants and young children 
are especially vulnerable to the poisons in secondhand smoke. 

 Both babies whose mothers smoke while pregnant and babies who are exposed to secondhand 
smoke after birth are more likely to die from sudden infant death syndrome (SIDS) than babies 
who are not exposed to cigarette smoke. 

 Babies whose mothers smoke while pregnant or who are exposed to secondhand smoke after birth 
have weaker lungs than unexposed babies, which increases the risk for many health problems. 

 Among infants and children, secondhand smoke cause bronchitis and pneumonia, and increases the 
risk of ear infections. 

 Secondhand smoke exposure can cause children who already have asthma to experience more  
frequent and severe attacks.  
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4. Exposure of adults to secondhand smoke has immediate adverse effects on the cardiovascular 

system and causes coronary heart disease and lung cancer. 

Supporting Evidence 

 Concentrations of many cancer-causing and toxic chemicals are higher in secondhand smoke than 
in the smoke inhaled by smokers. 

 Breathing secondhand smoke for even a short time can have immediate adverse effects on the 
cardiovascular system and interferes with the normal functioning of the heart, blood, and vascular 
systems in ways that increase the risk of a heart attack. 

 Nonsmokers who are exposed to secondhand smoke at home or at work increase their risk of  
developing heart disease by 25 - 30 percent.  

 Nonsmokers who are exposed to secondhand smoke at home or at work increase their risk of  
developing lung cancer by 20 - 30 percent.  

5. The scientific evidence indicates that there is no risk-free level of exposure to secondhand smoke. 

Supporting Evidence 

 Short exposures to secondhand smoke can cause blood platelets to become stickier, damage the 
lining of blood vessels, decrease coronary flow velocity reserves, and reduce heart rate variability, 
potentially increasing the risk of a heart attack. 

 Secondhand smoke contains many chemicals that can quickly irritate and damage the lining of the 
airways. Even brief exposure can result in upper airway changes in healthy persons and can lead to 
more frequent and more asthma attacks in children who already have asthma. 

6. Eliminating smoking in indoor spaces fully protects nonsmokers from exposure to secondhand 

smoke. Separating smokers from nonsmokers, cleaning the air, and ventilating buildings cannot 

eliminate exposures of nonsmokers to secondhand smoke. 

Supporting Evidence 

 Conventional air cleaning systems can remove large particles, but not the smaller particles or the 
gases found in secondhand smoke. 

 Routine operation of a heating, ventilating, and air conditioning system can distribute secondhand 
smoke throughout a building. 

 The American Society of Heating, Refrigerating and Air-Conditioning Engineers (ASHRAE), the 
preeminent U.S. body on ventilation issues, has concluded that ventilation technology cannot be 
relied on to control health risks from secondhand smoke exposure. 

The Health Consequences of Involuntary Exposure to Tobacco Smoke: A Report of the Surgeon General 
was prepared by the Office on Smoking and Health, National Center for Chronic Disease Prevention 
and Health Promotion, Centers for Disease Control and Prevention (CDC). The Report was written 
by 22 national experts who were selected as primary authors. The Report chapters were reviewed by 40 
peer reviewers, and the entire Report was reviewed by 30 independent scientists and by lead scientists 
within the Centers for Disease Control and Prevention and the Department of Health and Human 
Services. Throughout the review process, the Report was revised to address reviewers’ comments. 

Citation 

U.S. Department of Health and Human Services. The Health Consequences of Involuntary Exposure 
to Tobacco Smoke: A Report of the Surgeon General. U.S. Department of Health and Human 
Services, Centers for Disease Control and Prevention, National Center for Chronic Disease Prevention 
and Health Promotion, Office on Smoking and Health, 2006. 

For more information, please refer to the Resources. Additional highlight sheets are also available at www.cdc.gov/tobacco. 
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ELECTRONIC NICOTINE DELIVERY SYSTEMS KEY FACTS 

Youth use of ENDS continues to rise rapidly in the U.S.

From 2011 to 2014, past 30-day use of e-cigarettes 
increased

9x for high school students
(1.5% to 13.4%)

and more than 6x for middle
school students (0.6% to 3.9%) 

Nearly 2.5 million U.S. middle
and high school students were past 30-day 

e-cigarette users in 2014

including about 1 in 7 high school students.1

In 2013, more than a quarter of a million (263,000) middle and high school 
students who had never smoked cigarettes had ever used e-cigarettes.2

Most adult ENDS users also smoke conventional 

cigarettes, which is referred to as “dual use.”

In 2012/2013, 1.9% of adults were past 30 

day e-cigarette users, including 9.4% 
of conventional cigarette smokers.3

 Among adult past 30 day e-cigarette users, 

76.8% were also current cigarette

smokers (i.e., “dual users”) in 2012/2013.3

Nicotine poses dangers to pregnant women and fetuses, children, and 

adolescents. Youth use of nicotine in any form, including ENDS, is unsafe.4,5

• Nicotine is highly addictive.4

• Nicotine is toxic to developing fetuses and impairs
fetal brain and lung development. 4,5

• Poisonings have resulted among users and non-users
due to ingestion of nicotine liquid, absorption
through the skin, and inhalation.6 E-cigarette
exposure calls to poison centers increased from one
per month in September 2010 to 215 per month in
February 2014, and over half of those calls were
regarding children ages 5 and under.6

• Because the adolescent brain is still developing,
nicotine use during adolescence can disrupt the
formation of brain circuits that control attention,
learning, and susceptibility to addiction. 5

• According to the Surgeon General, the evidence is
already sufficient to warn pregnant women, women
of reproductive age, and adolescents about the use
of nicotine containing products such as smokeless
tobacco, dissolvables, and ENDS as alternatives to
smoking.4

www.cdc.gov/tobacco
CS2606251-B
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The burden of death and disease 
from tobacco use in the U.S. is overwhelmingly caused 
by cigarettes and other combusted tobacco products.4 

Any combusted tobacco use at any age is dangerous.

There is no safe level of exposure 
to secondhand tobacco smoke.7

In order for adult smokers to benefit from ENDS, they must  

completely quit combusted tobacco use. Smoking even a few  

cigarettes per day is dangerous to your health.

Smokers who cut back on cigarettes by using ENDS, but who don’t completely quit  

smoking cigarettes, aren’t fully protecting their health:

• Smoking just 1- 4 cigarettes a day doubles the risk of dying from heart disease.8

• Heavy smokers who reduce their cigarette use by half still have a very high risk for early death.9

Benefits of quitting smoking completely:

• Heart disease risk is cut in half 1 year after quitting and continues to drop overtime.4

• Even quitting at age 50 cuts your risk in half for early death from a smoking-related disease.4

ENDS are not an FDA-approved quit aid.

Currently the evidence is insufficient  
to conclude that ENDS are effective  

for smoking cessation.

Seven medicines are approved by the FDA 
for smoking cessation, and are proven safe and 
effective when used as directed.10

• ENDS generally emit lower levels of dangerous toxins  
 than combusted cigarettes. However, in addition to  
 nicotine, ENDS aerosols can contain heavy metals,  

 ultrafine particulate, and cancer-causing agents  

 like acrolein.11

• ENDS aerosols also contain propylene glycol or 
 glycerin and flavorings. 

• Some ENDS manufacturers claim that the use of   
 propylene glycol, glycerin, and food flavorings is safe  
 because they meet the FDA definition of “Generally  
 Recognized as Safe” (GRAS). However, GRAS status 

 applies to additives for use in foods, NOT for 

 inhalation. The health effects of inhaling these 
 substances are currently unknown.

ENDS aerosol is NOT harmless “water vapor”  

and is NOT as safe as clean air.18

www.cdc.gov/tobacco
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ENDS are aggressively marketed using similar tactics  

as those proven to lead to youth cigarette smoking.

Although the advertisement of 
cigarettes has been  banned from 
television in the United States since  
1971, ENDS are now marketed on 
television and other mainstream  
media channels.2

Spending on advertising of ENDS 

tripled each year from 2011 to 

2013.12,13 Sales of ENDS also increased 
dramatically over a similar period.14

ENDS marketing has included unproven claims of 

safety and use for smoking cessation, and statements  
that they are exempt from clean air policies that 

restrict smoking.4  These messages could:

 
 

 Promote situational substitution of ENDS when  
smokers cannot smoke cigarettes, rather than   
complete substitution of ENDS for cigarettes.

 Undermine clean indoor air standards, smokefree  
policy enforcement, and tobacco-free social norms.

In a randomized controlled trial, 
adolescents who viewed e-cigarette TV 
advertisements reported a significantly 
greater likelihood of future e-cigarette 
use compared with the control group. 
They were also more likely to agree 
that e-cigarettes can be used in places 
where smoking is not allowed.15

Some ENDS companies are using techniques similar 

to those used by cigarette companies that have 

been shown in the 2012 Surgeon General’s Report to 

increase use of cigarettes by youth, including: candy-
flavored products; youth-resonant themes such as 
rebellion, glamour, and sex; celebrity endorsements; and 
sports and music sponsorships.13,16

Visual depictions of ENDS use in 
advertisements may serve as smoking 
cues to smokers and former smokers, 
increasing the urge to smoke and 

undermining efforts to quit or 

abstain from smoking.17

www.cdc.gov/tobacco

Given the currently available evidence on ENDS, several  

policy levers are appropriate to protect public health: 

• 

• 

 
  
  

 

 
  

  
  
  

Prohibitions on marketing or sales of ENDS that  
result in youth use of any tobacco product,  
including ENDS.

States laws prohibiting sales of ENDS to  

minors that feature strong enforcement 
provisions and allow localities to develop  
more stringent policies are more likely to  
help prevent youth access.18

Prohibitions on ENDS use in indoor areas where 
conventional smoking is not allowed could:18

Preserve clean indoor air standards and   
protect bystanders from exposure to secondhand  
ENDS aerosol.
Support tobacco-free norms.

• When addressing potential public health 
harms associated with ENDS, it is important to 
simultaneously uphold and accelerate strategies 

found by the Surgeon General to prevent and  

reduce combustible tobacco use, including  
tobacco price increases, comprehensive smoke-free 

laws, high-impact media campaigns, barrier-free  
cessation treatment and services, and  
comprehensive statewide tobacco control 

programs.4,18• Prohibit
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Up to 65% of air can recirculate  
between homes in multi-unit  
housing.3  The only way to eliminate 
exposure to secondhand smoke is  
to ban smoking activity.4

3. Cleaner Air 

Owners may be liable for 
allowing smoking,5 especially  
if exposure to smoke impacts 
a resident’s disability.6 

4. Owners’ 
Liability Cigarette smoking is a leading  

cause of fires in multi-unit buildings.8 
No-smoking policies reduce the risk 
of fire and 
may even  
reduce your  
insurance  
premiums.9 

6. Prevent Fires 

Prospective residents want housing 
that is smoke-free. 

9. Attract Residents 

90% of all residents say that  
living in a no-smoking building is  
an important determinant when  
choosing a place to live.11 

Smoking is not a right  
protected by the  

United States  
Constitution.  

No-smoking policies  
are legal and do not  

infringe on rights  
of individuals.7 

5. No Right to Smoke 

Fill Market Niche | HUD Approves | Cleaner Air | Owners’ Liability | Prevent Fires | No Right to Smoke | Mariju-
ana & E-Cigarettes | Save Money | Attract Residents | Fill Market Niche | HUD Approves | Cleaner Air | 
Owners’ Liability | Prevent Fires | No Right to Smoke | Marijuana & E-Cigarettes | Save Money |   Attract Resi-
dents | Fill Market Niche | HUD Approves | Cleaner Air | Owners’ Liability | Prevent Fires | No Right to Smoke 
| Marijuana & E-Cigarettes | Save Money | Attract Residents | Fill Market Niche | HUD Approves | Cleaner 
Air | Owners’ Liability | Prevent Fires | No Right to Smoke | Marijuana &E-Cigarettes | Save Money | Fill Mar-
ket Niche | HUD Approves | Cleaner Air | Owners’ Liability | Prevent Fires | No Right to Smoke | Marijuana & 

9 Benefits of No-Smoking 
Policies in Multi-Unit Housing 

65% 

Want to know more?  
For free information, resources and help to implement a smoke-free policy in your building,  
visit www.JeffcoSmokeFreeHousing.com, email tobaccofree@jeffco.us, or call 303-275-7555. 

No-smoking policies can reduce  
the high cost of turning over a  
smoke-damaged unit. Repair costs 
can range from $5,500 to $12,000  
for a smoking unit versus  
$500 to $2,500 for a  
non-smoking unit.11 

8. Save Money 

Repair Costs for  
Smoke-Free Units 

$500-$2,500 

Repair Costs for  
Smoking Units 

$5,500-$12,000 

VS. 

sus  

1. Fill Market Niche 
People prefer smoke-free  
homes. Even in homes with 
a household member who  
smokes, 7 out of 10 have  
smoke-free home rules.1 

2. HUD Approves  
The United States  
Department of 
Housing and Urban  
Development (HUD)  
approves the  
implementation  
of no-smoking  
policies in their  
Multi-unit and  
section 8 housing  
properties.2 

No-smoking policies can  
prohibit the use of marijuana 
and vaporizers.10 

7. Marijuana &  
 E-Cigarettes 

E +   —  
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POTENTIAL POLICY ADOPTION TIMELINE 
STEPS FOR POLICY IMPLEMENTATION 

This sample timeline provides steps that can be adopted as 
managers and owners deem best for their property. 

TIMELINE ACTIVITIES RESOURCES 

PHASE I:  
PLANNING 

ENGAGE RESIDENTS & STAFF 
Survey residents’ opinions and needs as your property 
transitions to no-smoking and involve them in the process
Hold a resident meeting to explain the no-smoking policy, 
obtain feedback, and address concerns
Educate maintenance staff, administration, and other key 
partners about no-smoking policies 

DEVELOP POLICY 
Use the included sample lease addendum or modify it to 
fit your policy; be sure to have a broad smoking definition
Decide on an “in effect” date and plan for implementation 
and enforcement.
Have legal counsel review policy language and lease 
agreements

Sample survey

Sample lease 
addendum

Policy development 
assistance available

PHASE II: 
PREPARATION 

NOTIFY RESIDENTS 
Give residents notice of the date the policy will take effect 
through letters and flyers
Begin implementing the policy with new residents by 
having them sign a lease addendum when they move in

POST SIGNAGE 
Put up signs, flyers and banners to remind residents of 
new policy and effect date

Sample notification 
letter

Note: notification can 
also be done by 
revising House Rules 
of the lease itself.

PHASE III: 
ACTION 

PROMOTE NO-SMOKING POLICY 
On “in effect” day, issue a press release or host other 
policy recognition event, such as a celebration
Update building advertisements to include new
“no-smoking” amenity
Take advantage of free no-smoking property listing on 
ww.mysmokefreehousing.com

ENFORCE POLICY 
Visit the property and perform inspections to ensure 
compliance
Establish a complaint system that protects resident 
confidentiality 
Send violation notification to residents who are out of
compliance and enforce as you would any other lease 
agreement violation

Sample enforcement 
language and 
violation letters

Want to know more?  
For information, resources and help to implement a smoke-free policy in your building, visit 
www.JeffcoSmokeFreeHousing.com, email tobaccofree@jeffco.us, or call 303-275-7555.
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ADDITIONAL RESOURCES 
COLORADO WEB RESOURCES 
 

JeffcoSmokeFreeHousing.com 
Tools for owners and managers interested in implementing no-smoking policies in multi-unit 
housing; resources and solutions for residents experiencing secondhand smoke intrusion; and legal 
materials to support attorneys, mediators, and their clients understand the rights and legality of no-
smoking policies. 

MySmokeFreeHousing.org 
Resources for housing providers to help implement no-smoking policies in residential buildings 
with sample policies, fact sheets, signs and more; free listings of residential buildings in Colorado 
that have no-smoking policies for their entire building or property. 

SmokeFreeColorado.org 
Provides information about the Colorado Clean Indoor Air Act, free signs and other materials. 

TheActionCenterCO.org 
Provides an immediate response to basic human needs and promotes pathways to self-sufficiency 
for Jefferson County residents and the homeless. Support for tenants and landlords.

TOOLS & RESOURCES LIST 
Resources & Tools for Smoke-Free Multi-Family Housing 
Americans for Nonsmokers’ Rights provides a selection of resources and tools developed by local, 
state and national organizations to support smoke-free housing from a variety of approaches.
Learn more at
www.no-smoke.org/pdf/MUHresources.pdf.

Regulating Smoking in Multi-Unit Housing 
A brief summary of policy benefits, crucial elements, and important policy consideration by the 
Tobacco Control Legal Consortium. Learn more at bit.ly/regulatingMUH (URL is case sensitive).

New York Landlord: Smoke-Free Housing Toolkit 
Toolkit designed to help adopt and enforce no-smoking policy for residential buildings or 
complexes by Smoke-Free Housing NY. Learn more at bit.ly/NYCityLandlord (URL is case 
sensitive).

Going Smoke-Free: A Guide for Landlords 
Toolkit designed by Allen County, Indiana to help landlords understand and implement no-
smoking policies. Learn more at bit.ly/SmokeFreeLandlordGuide (URL is case sensitive).

HUD: Smoke-Free Housing 
A toolkit for owners/management agents of federally assisted public and multi-family housing. 
Learn more at bit.ly/HUD-owners-guide (URL is case sensitive).

Want to know more?  
For information, resources and help to implement a smoke-free policy in your building, visit 
www.JeffcoSmokeFreeHousing.com, email tobaccofree@jeffco.us, or call 303-275-7535.
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FREQUENTLY ASKED QUESTIONS 
1.  Are Colorado landlords allowed to ban smoking on their rental property?  

 Yes.  Colorado landlords have the right to decide whether or not to permit smoking on their property. 

2. Don’t renters have a constitutional right to smoke?   

 No.  There is no such thing as a “constitutional right” to smoke.  

3.  Why is there such concern about secondhand smoke?  

 Secondhand smoke is dangerous and any exposure poses a risk to your  health.  According to the 
 Centers for Disease Control and Prevention (CDC), secondhand smoke-related illnesses result in     
 approximately 50,000 deaths in the United States each year.    

4.  Why would a landlord want to ban smoking on their rental property? 

 In addition to the fact that secondhand smoke is extremely hazardous, more people died in fires     
 started by smoking materials than in an other type of fire. 

5. Won’t a ban on smoking make it harder for a landlords to rent their properties?    

 No.  Surveys conducted across the country found that renters have a strong preference to live in 
 smoke-free housing.  In the Portland-Vancouver metro area, three-quarters of renters reported they 
 would rather live in a non-smoking building.  Fifty-two percent (52%) said they were willing to pay extra 
 rent for the opportunity.   

6.  Won’t a landlord lose money if he or she implements a smoke-free policy?  

 No.  In actuality, landlords save money, sometimes a lot of money, by reducing the costs of turning 
 over units occupied by smokers - cleaning, carpet replacement, repainting, cigarette burns. . .  

7. How can I protect myself against secondhand smoke, if smoking is permitted in my rental      
 complex?  

 Unfortunately, physical barriers and ventilation systems are ineffective in protecting people from 
 secondhand smoke exposure in multi-unit housing.  According to the American Association of Heating, 
 Refrigeration and Air Conditioning Engineers (ASHRAE), the only effective means by which to         
 eliminate the health risks associated with indoor exposure to tobacco smoke is to ban smoking. 

8.  Can a landlord be required to allow a tenant to smoke on the premises as a reasonable          
 accommodation of a disability? 

 No.  Smoking addiction is not a recognized disability and smokers are not a recognized protected class 
 for purposes of the Fair Housing Act or Colorado’s Anti-Discrimination Act. 
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HUDNo. 15-144 
George I. Gonzalez 
(202) 402-6054

FOR RELEASE 
Thursday 

November 12, 2015 

HUD SECRETARY CASTRO ANNOUNCES NEW RULE MAKING 
PUBLIC HOUSING SMOKE-FREE 

Proposed Rule Open for Public Comment for 60 Days 

WASHINGTON –Today, U.S. Housing and Urban Development (HUD) Secretary Julián Castro joined Surgeon 
General Dr. Vivek Murthy in Alexandria, VA to announce a proposed rule to make the nation’s public housing 
properties entirely smoke-free.  HUD’s proposed rule would require more than 3,100 public housing agencies 
(PHAs) across the country to implement smoke-free policies in their developments within 18 months of the 
final rule. 

Under HUD’s proposed rule, PHAs must implement a policy prohibiting lit tobacco products (cigarettes, cigars 
or pipes) in all living units, indoor common areas, administrative offices and all outdoor areas within 25 feet of 
housing and administrative office buildings. HUD is seeking public comment on this proposed rule for the next 
60 days.   

"We have a responsibility to protect public housing residents from the harmful effects of secondhand smoke, 
especially the elderly and children who suffer from asthma and other respiratory diseases," said HUD 
Secretary Julián Castro. "This proposed rule will help improve the health of more than 760,000 children and 
help public housing agencies save $153 million every year in healthcare, repairs and preventable fires."  

According to the Center for Disease Control and Prevention (CDC), cigarette smoking kills 480,000 Americans 
each year, making it the leading preventable cause of death in the United States. By reducing the public 
health risks associated with tobacco use and exposure to secondhand smoke, the proposed smoke-free rule 
will enhance the effectiveness of HUD’s efforts to provide increased public health protection for residents of 
public housing. The rule will impact the more than 940,000 units that are currently not smoke-free,  including 
more than 500,000 units inhabited by elderly households. 

“Everyone – no matter where they live – deserves a chance to grow up in a healthy, smoke-free home,” said 
U.S. Surgeon General Vivek H. Murthy. "There is no safe level of secondhand smoke. So, when 58 million 
Americans – including 15 million children – are exposed to secondhand smoke, we have an obligation to act. 
That is what Secretary Castro is doing with this proposal." 

Since 2009, HUD strongly encouraged Public Housing Agencies (PHAs) to adopt smoke-free policies in their 
buildings and common areas. During this time, more than 600 PHAs and tribally designated housing entities 
adopted smoke-free policies. Currently, there are nearly 1.2 million public housing units across the 
country.  Through HUD’s voluntary policy and local initiatives, more than 228,000 public housing units are 
already smoke-free.  If finalized, the proposed smoke-free rule announced today would expand the impact to 
more 940,000 public housing units. 

HUD’s proposed smoke-free rule will also help reduce damage and maintenance costs associated with 
smoking.  It is estimated that smoking causes over 100,000 fires each year, resulting in more than 500 death 
and close to half a billion dollars in direct property damage; additionally, smoking is the lead cause of fire 
related deaths in multifamily buildings. A 2014 CDC study estimated that prohibiting smoking in public housing 
would yield an annual cost savings of $153 million, including $94 million in secondhand smoke-related health 
care, $43 million in renovation of smoking-permitted units, and $16 million in smoking-related fire losses. 

This proposed rule will be open for public comment for the next 60 days. Interested persons may submit 
comments electronically at www.regulations.gov. Comments may also be submitted by mail to the 
Regulations Divisions, Office of General Counsel, Department of Housing and Urban Development, 451 
7thStreet SW, Room 10276, Washington, DC  20410. 

###
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Last updated, August 21, 2014 

Whether Medical Marijuana is a Reasonable 
Accommodation 

Annie D. Murphy, attorney 
Dufford, Waldeck, Milburn & Krohn 

744 Horizon Ct., Ste. 300 
Grand Junction, CO 81506 

(970) 241-5500

While the state of Colorado has legalized the use of recreational marijuana under 
the Colorado Constitution, many rules are now being passed concerning its use.  Further, 
our state Constitution conflicts with federal law (Controlled Substances Act) on different 
levels and may conflict with certain rules of communities and/or owners.  The best 
practice for housing providers and owners is to comply with all federal and state Fair 
Housing laws with regard to the issue of medical marijuana.   

Question:  Must a Public Housing Authority (PHA) deny admission to a current user of 
marijuana? 

Answer:  Yes.  Marijuana is categorized as a Schedule 1 substance under the Controlled 
Substances Act and the manufacture, distribution or possession of marijuana is a criminal 
offense.  Colorado law is in conflict with the federal law, as Colorado allows the use of 
marijuana for medical and recreational purposes.   

Section 576(b) of the Quality Housing and Work and Responsibility Act of 1998 
(QHWRA) addresses admissions standards related to current illegal drug use for all 
public and other federally assisted housing.  This section requires PHAs and owners to 
deny admission to those households with a member who the PHA or owner determines, 
at the time of admission, is illegally using a controlled substance.  PHAs, however, are 
not required to evict current illegal drug users. 
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Handling Accommodation Requests Related to Medical Marijuana 

If a resident or applicant makes a request for a reasonable accommodation 
concerning medical marijuana, the housing provider should immediately engage in a 
dialogue concerning that request for an accommodation. 

Step 1:  Determine whether a request for an accommodation has been made. 

The housing provider must first determine whether a resident/applicant is making 
a request for a reasonable accommodation concerning the use of medical marijuana.  A 
resident/applicant does not have to use the actual words of “accommodation” to make 
such a request.  If the resident/applicant is asking for staff to make an exception to the 
lease provisions prohibiting the use and/or possession of marijuana, then that resident or 
applicant is making a request for a reasonable accommodation.  Whether a 
resident/applicant has made a request for an accommodation concerning medical 
marijuana can be confusing.   Staff should be aware of a resident/applicant providing a 
copy of his/her registry card and making some type of statement that suggests they need 
marijuana to help with a medical condition.  The registry card states that the card holder 
has a debilitating medical condition.  That alone may constitute a request for an 
accommodation.  Because this is a difficult issue, staff should be able to consult with 
legal counsel to determine whether an actual accommodation ahs been made.  Once it is 
known that a resident or applicant has made a request for a reasonable accommodation, 
the next step is to evaluate and fully consider that request.  The fact that a 
resident/applicant ahs a registry card, by itself, is not proof that such person is disabled as 
defined by federal and state Fair Housing laws. 

Question:  Must a Landlord allow a Tenant to smoke medical marijuana in an apartment 
as a “reasonable accommodation” under the Colorado Fair Housing Act (Colorado Anti 
Discrimination Act of 1957)?   

Rule: 

To establish a prima-facie case of failure to accommodate, a Tenant must 
show that: 

(1) Tenant has a “physical or mental disability”

(2) Housing provider knew or reasonably should have known
of the complainant’s disability

(3) Tenant requested a particular accommodation

(4) The requested accommodation is necessary to afford
complainant an equal opportunity to use and enjoy the
housing

32



(5) The requested accommodation is reasonable on its face,
meaning it is both efficacious and proportional to the costs
to implement it; and

(6) The Housing provider refused to make the requested
accommodation.

Facts:  Landlord’s lease forbids smoking in the apartment due to public health, fire 
safety, and cleanliness.  It also contains statements that its tenants shall not commit, nor 
permit to be committed, any violation of local, state, or federal law, including illegal drug 
use. Refusing to make accommodations in rules, policies, practices or services when the  
accommodation is necessary to allow the person the opportunity for full use and  
enjoyment of the premises is illegal discrimination. 

Answer:  No. 

1. Q: May Landlord inquire as to the nature of the disability? 

A: Yes.  Landlord may request reliable disability-related information 
that: 

(1) is necessary to verify that the person meets the CFHA
definition of disability1;

(2) describes the needed accommodation; and

(3) shows the relationship between the person’s disability and the
need2 for the requested accommodation.”

2. Q: If Tenant cannot produce a doctor’s note, can Landlord enforce the 
provisions of the lease against Tenant if Tenant tries to smoke in the apartment? 

A. Yes.  If Tenant does not provide sufficient information verifying
that he meets the CFHA definition of “physical or mental disability” and that smoking 
medical marijuana in his apartment is necessary to “use and enjoy” his apartment, 
Landlord may enforce the provisions of the lease against Tenant if Tenant tries to smoke 
in the apartment. 

Is the request reasonable? 

1 “Disability”:  a person who has a physical or mental impairment that substantially limits 
one or more of that person's major life activities, has a record of such a disability, or is 
regarded as having such a disability 
2 “Need”:  a close relationship between the disability and the requested accommodation. 
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3. Q: If Tenant does produce a doctor’s note, may Landlord enforce the 
provisions of the lease against Tenant if Tenant tries to smoke in the apartment? 

A: Accommodation must be made and modifications should be 
allowed unless it is an undue financial and administrative burden or it changes the 
fundamental nature of the program. 

Under Federal law, yes.  Federal nondiscrimination laws do not require PHAs to allow 
marijuana use as a reasonable accommodation. 

Federal law analysis:  HUD provides that PHAs and owners may 
not permit the use of medical marijuana as a reasonable accommodation because  

(1) persons who are currently using illegal drugs,
including medical marijuana, are categorically disqualified
from protection under the disability definition provisions of
Section 504 of the Rehabilitation Act and the Americans
with Disabilities Act; and

(2) such accommodations are not reasonable under the
Fair Housing Act because they would constitute a
fundamental alteration in the nature of a PHA or owner’s
operations.

Under Colorado law, yes, provided Landlord prohibits all smoking on the premises and 
posts notice to that effect on the premises. 

Colorado law analysis: 

(1) Is the request reasonable on its face?

Yes.  The request to deviate from marijuana policy is not 
unreasonable (if medical marijuana were illegal under both state and 
federal law, a much stronger case could be made that it is facially 
unreasonable to require a landlord to allow a tenant to deviate from 
marijuana policy).  Colorado law specifically allows the possession and 
use of medical marijuana. Although possession of all marijuana is illegal 
under federal law, the U.S. Department of Justice has discouraged the U.S. 
Attorneys from enforcing this law against people who use medical 
marijuana in compliance with state law. 

(2) Does the requested accommodation impose undue financial
or administrative burdens or require a fundamental alteration in the nature 
of the program? 
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Maybe.  If the Landlord enforces the no-smoking lease provision 
against all of its tenants, Landlord’s no-smoking policy would be a 
sufficient reason to deny Tenant’s request for a reasonable 
accommodation.  

Remember to engage in an interactive dialogue.  The Colorado 
Civil Rights Division has issued a finding of Probable Cause of 
Discrimination against a Housing Authority for its failure to engage in an 
interactive dialogue concerning a reasonable accommodation request 
related to medical marijuana. Note that this Determination conflicts with 
the U.S. Department of Housing and Urban Development's ("HUD") 
position on medical marijuana.  HUD has repeatedly stated in a 
Memorandum that it has a zero-tolerance policy concerning the use of 
medical marijuana at communities that are either public housing or receive 
federal financial assistance.    

4. Q: Is allowing Tenant to smoke marijuana in derogation of the lease 
and federal law considered a reasonable accommodation that a landlord must permit? 

A. No.  It is unlikely that Colorado nondiscrimination laws would be
interpreted to require PHAs and owners to permit the use of federally-prohibited drugs.  
And, any such interpretation of state laws would be subject to preemption by the federal 
laws governing drug use in public housing and by the Controlled Substances Act.  Such 
preemption would be under the legal doctrine of implied conflict preemption because the 
federal laws governing public housing and federally assisted housing do not expressly 
state an intention to preempt state laws.   

Further, if the Landlord prohibits all smoking on the premises and posts notice to 
that effect on the premises, the lease provision governing smoking (which is forbidden 
due to public health, fire safety, and cleanliness) would be consistent with business 
necessity, as the purpose of the policy is a legitimate and substantial concern of the 
Landlord. 

Q: What should a marijuana policy contain? 

A: We recommend a total prohibition, especially for properties that receive federal 
subsidies.  Your policy should mirror the language of the statute.  Even if you do allow 
the use of marijuana on your property, under no circumstance should a resident or 
occupant be allowed to grow marijuana, even if growing relates to a documented 
disability.  The growth of marijuana can pose certain risks of damage to property related 
to the use of heat lamps, unauthorized alterations to the property, mold resulting from 
humidity, etc.    

Q: Can a housing provider pursue eviction for violation of its marijuana policy? 
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A: Yes.  It is important to enforce lease provisions consistently.  Proper enforcement 
depends on each given set of circumstances, the available witnesses, whether law 
enforcement is involved, damage to property, as well as a variety of other factors.  
However, if a resident makes a request for a reasonable accommodation after the housing 
provider has taken some type of lease enforcement action, then the provider should stay 
any eviction or other adverse housing action pending the evaluation of the 
accommodation request. 

This informative outline was created by Annie D. Murphy, attorney at Dufford, Waldeck, Milburn & Krohn, 
LLLP, for educational purposes only. The information presented is not intended as, and may not be relied 
upon as legal advice. You are advised to consult your attorney for specific guidance regarding your 
tenant(s) and/or property(ies). 
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CONSTITUTION OF THE STATE OF COLORADO

Article XVIII. Miscellaneous

Current through November 3, 2015 Election

 § 14. Medical  use of marijuana  for persons  suffering
from debilitating medical conditions

(1)

 As used in this section, these terms are defined as follows:

(a)

 "Debilitating medical condition" means:

(I)

 Cancer, glaucoma, positive status for human
immunodeficiency virus, or acquired  immune  deficiency
syndrome, or treatment for such conditions;

(II)

 A chronic  or debilitating  disease  or medical  condition,  or
treatment for such conditions, which produces, for a
specific patient,  one or more of the following, and for
which, in the professional opinion of the patient's physician,
such condition  or conditions  reasonably  may be alleviated
by the medical  use of marijuana:  cachexia;  severe pain;
severe nausea; seizures, including those that are
characteristic of epilepsy; or persistent  muscle spasms,
including those that are characteristic of multiple sclerosis;
or

(III)

 Any other medical condition, or treatment for such
condition, approved by the state health agency, pursuant to
its rule making  authority  or its approval  of any petition
submitted by a patient  or physician  as provided  in this
section.

(b)

 "Medical use" means the acquisition, possession,
production, use, or transportation of marijuana or
paraphernalia related to the administration of such
marijuana to address the symptoms or effects of a patient's
debilitating medical  condition,  which may be authorized
only after  a diagnosis  of the patient's  debilitating  medical
condition by a physician or physicians, as provided by this
section.

(c)

 "Parent"  means  a custodial  mother  or father  of a patient
under the age of eighteen years, any person having custody
of a patient under the age of eighteen years,  or any person
serving as a legal  guardian  for a patient  under  the age of
eighteen years.

(d)

 "Patient"  means  a person  who has a debilitating  medical
condition.

(e)

 "Physician" means a doctor of medicine who maintains, in
good standing, a license to practice medicine issued by the
state of Colorado.

(f)

 "Primary care-giver" means a person, other than the patient
and the patient's physician, who is eighteen years of age or
older and has significant  responsibility  for managing  the
well-being of a patient who has a debilitating  medical
condition.

(g)

 "Registry identification card" means that document, issued
by the state health agency, which identifies a patient
authorized to engage  in the  medical  use  of marijuana  and
such patient's primary care-giver, if any has been
designated.

(h)

 "State health agency" means that public health related
entity of state  government  designated  by the governor  to
establish and maintain  a confidential  registry of patients
authorized to engage  in the  medical  use  of marijuana  and
enact rules to administer this program.

(i)

 "Usable form of marijuana" means the seeds, leaves, buds,
and flowers of the plant (genus) cannabis, and any mixture
or preparation  thereof,  which  are appropriate  for medical
use as provided  in this section,  but excludes  the plant's
stalks, stems, and roots.

(j)

 "Written  documentation"  means  a statement  signed  by a
patient's physician or copies of the patient's pertinent
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medical records.

(2)

(a)

 Except  as otherwise  provided  in subsections  (5),  (6),  and
(8) of this  section,  a patient  or primary  care-giver  charged
with a violation  of the state's  criminal  laws  related  to the
patient's medical  use  of marijuana  will  be  deemed to have
established an affirmative defense to such allegation where:

(I)

 The patient  was previously  diagnosed  by a physician  as
having a debilitating medical condition;

(II)

 The patient  was advised  by his or her physician,  in the
context of a bona fide physician-patient  relationship,  that
the patient might benefit from the medical use of marijuana
in connection with a debilitating medical condition; and

(III)

 The patient and his or her primary care-giver were
collectively in  possession of amounts of marijuana only as
permitted under this section.

This affirmative  defense  shall  not exclude  the  assertion  of
any other  defense  where  a patient  or primary  care-giver  is
charged with a violation of state law related to the patient's
medical use of marijuana.

(b)

 Effective  June  1, 1999,  it shall  be an exception  from  the
state's criminal laws for any patient or primary care-giver in
lawful possession of a registry identification card to engage
or assist in the medical use of marijuana, except as
otherwise provided in subsections (5) and (8) of this
section.

(c)

 It shall  be an exception  from the  state's  criminal  laws  for
any physician to:

(I)

 Advise a patient  whom the physician  has diagnosed  as
having a debilitating medical condition, about the risks and
benefits of medical use of marijuana or that he or she might
benefit from the medical  use of marijuana,  provided  that
such advice is based upon the physician's contemporaneous
assessment of the patient's medical history and current
medical condition and a bona fide physician-patient

relationship; or

(II)

 Provide  a patient  with written documentation,  based upon
the physician's contemporaneous assessment of the patient's
medical history  and  current  medical  condition  and  a bona
fide physician-patient  relationship,  stating  that the patient
has a debilitating medical condition and might benefit from
the medical use of marijuana.

No physician shall be denied any rights or privileges for the
acts authorized by this subsection.

(d)

 Notwithstanding  the foregoing provisions, no person,
including a patient or primary care-giver, shall be entitled to
the protection  of this section for his or her acquisition,
possession, manufacture, production, use, sale, distribution,
dispensing, or transportation of marijuana for any use other
than medical use.

(e)

 Any property  interest  that is  possessed, owned, or used in
connection with the medical use of marijuana or acts
incidental to such use, shall not be harmed, neglected,
injured, or destroyed  while in the possession  of state or
local law enforcement  officials where such property has
been seized in  connection with the claimed medical use of
marijuana. Any such property interest shall not be forfeited
under any provision of state law providing for the forfeiture
of property other than as a sentence imposed after
conviction of a criminal offense or entry of a plea of guilty
to such offense. Marijuana and paraphernalia seized by state
or local law enforcement officials from a patient or primary
care-giver in connection  with  the claimed  medical  use of
marijuana shall be returned immediately upon the
determination of the district attorney or his or her designee
that the patient or primary care-giver is entitled  to the
protection contained  in this  section  as may be evidenced,
for example, by a decision not to prosecute, the dismissal of
charges, or acquittal.

(3)

 The state health agency shall create and maintain a
confidential registry  of patients  who have  applied  for and
are entitled to receive a registry identification card
according to the criteria set forth in this subsection,
effective June 1, 1999.

(a)

 No person shall be permitted  to gain access to any
information about patients in the state health agency's
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confidential registry, or any information otherwise
maintained by the state health agency about physicians and
primary care-givers, except for authorized employees of the
state health agency in the course of their official duties and
authorized employees  of state or local law enforcement
agencies which have stopped or arrested  a person who
claims to be engaged in the medical use of marijuana and in
possession of a registry identification card or its functional
equivalent, pursuant to paragraph (e) of this subsection (3).
Authorized employees  of state or local law enforcement
agencies shall be granted access to the information
contained within the state health agency's confidential
registry only for the purpose of verifying that an individual
who has presented a registry identification card to a state or
local law  enforcement  official  is lawfully  in possession  of
such card.

(b)

 In order to be placed on the state's confidential registry for
the medical use of marijuana,  a patient must reside in
Colorado and submit the completed application form
adopted by the state health agency, including the following
information, to the state health agency:

(I)

 The original  or a copy of written  documentation  stating
that the patient has been diagnosed with a debilitating
medical condition  and the physician's  conclusion  that the
patient might benefit from the medical use of marijuana;

(II)

 The name, address, date of birth, and social security
number of the patient;

(III)

 The  name,  address,  and telephone number  of the  patient's
physician; and

(IV)

 The name and address of the patient's primary care-giver, if
one is designated at the time of application.

(c)

 Within thirty days of receiving the information referred to
in subparagraphs  (3) (b) (I)-(IV),  the state  health  agency
shall verify medical  information  contained  in the patient's
written documentation. The agency shall notify the
applicant that his or her application for a registry
identification card has been denied if the agency's review of
such documentation discloses that: the information required
pursuant to paragraph  (3) (b) of this  section  has not been

provided or has been  falsified;  the documentation  fails  to
state that the patient  has a debilitating  medical  condition
specified in this  section  or by state  health  agency  rule;  or
the physician  does  not  have  a license  to practice  medicine
issued by the  state  of Colorado.  Otherwise,  not more  than
five days after  verifying  such  information,  the  state  health
agency shall issue one serially numbered registry
identification card to the patient, stating:

(I)

 The patient's name, address,  date of birth, and social
security number;

(II)

 That the patient's name has been certified to the state health
agency as a person who has a debilitating medical
condition, whereby the patient  may address such condition
with the medical use of marijuana;

(III)

 The date of issuance of the registry identification card and
the date of expiration of such card, which shall be one year
from the date of issuance; and

(IV)

 The name and address of the patient's primary care-giver, if
any is designated at the time of application.

(d)

 Except  for patients  applying  pursuant  to subsection (6)  of
this section, where the state health agency, within
thirty-five days of receipt of an application, fails to issue a
registry identification card or fails to issue verbal or written
notice of denial of such application, the patient's application
for such card will be deemed to have been approved.
Receipt shall be deemed to have occurred upon delivery to
the state health agency, or deposit in the United States
mails. Notwithstanding  the foregoing,  no application  shall
be deemed received prior to June 1, 1999. A patient who is
questioned by any state  or local law enforcement  official
about his or her  medical  use  of marijuana  shall  provide  a
copy of the application submitted to the state health agency,
including the  written  documentation  and  proof  of the  date
of mailing or other transmission of the written
documentation for delivery to the state health agency,
which shall  be accorded the same legal  effect  as  a registry
identification card,  until  such time  as the patient  receives
notice that the application has been denied.

(e)

 A patient  whose  application  has  been  denied  by the  state
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health agency may not reapply during the six months
following the date of the denial and may not use an
application for a registry  identification card as  provided in
paragraph (3) (d) of this  section.  The denial  of a registry
identification card shall be considered a final agency action.
Only the patient  whose  application  has been  denied  shall
have standing to contest the agency action.

(f)

 When there has been a change in the name, address,
physician, or primary care- giver of a patient who has
qualified for a registry identification card, that patient must
notify the state health agency of any such change within ten
days. A patient who has not designated a primary care-giver
at the time of application to the state health agency may do
so in writing at  any time during the effective period of the
registry identification card, and the primary care-giver may
act in this  capacity  after  such  designation.  To maintain  an
effective registry identification card, a patient must
annually resubmit, at least thirty days prior to the expiration
date stated on the registry identification  card, updated
written documentation to the state health agency, as well as
the name and address of the patient's primary care-giver, if
any is designated at such time.

(g)

 Authorized  employees  of state  or local law enforcement
agencies shall  immediately  notify the state  health  agency
when any person  in possession  of a registry  identification
card has been determined by a court of law to have willfully
violated the  provisions  of this  section  or its  implementing
legislation, or has pled guilty to such offense.

(h)

 A patient who no longer has a debilitating  medical
condition shall  return his or her registry  identification card
to the state health agency within twenty-four hours of
receiving such diagnosis by his or her physician.

(i)

 The state health agency may determine and levy reasonable
fees to pay for any direct  or indirect  administrative  costs
associated with its role in this program.

(4)

(a)

 A patient may engage in the medical use of marijuana, with
no more marijuana than is medically necessary to address a
debilitating medical  condition.  A patient's  medical  use of
marijuana, within the following limits, is lawful:

(I)

 No more  than  two  ounces  of a usable  form of marijuana;
and

(II)

 No more than six marijuana  plants,  with three  or fewer
being mature,  flowering  plants  that  are  producing a usable
form of marijuana.

(b)

 For  quantities  of marijuana  in excess  of these  amounts,  a
patient or his or her primary  care-giver  may raise  as an
affirmative defense to charges of violation of state law that
such greater  amounts  were  medically  necessary  to address
the patient's debilitating medical condition.

(5)

(a)

 No patient shall:

(I)

 Engage in the medical  use of marijuana  in a way that
endangers the health or well-being of any person; or

(II)

 Engage in the medical use of marijuana in plain view of, or
in a place open to, the general public.

(b)

 In addition to any other penalties provided by law, the state
health agency shall revoke for a period of one year the
registry identification  card of any patient  found to have
willfully violated the provisions of this section or the
implementing legislation adopted by the general assembly.

(6)

 Notwithstanding  paragraphs  (2) (a) and (3) (d) of this
section, no patient under eighteen years of age shall engage
in the medical use of marijuana unless:

(a)

 Two physicians  have diagnosed  the patient  as having a
debilitating medical condition;

(b)

 One of the  physicians  referred to in  paragraph (6)  (a)  has
explained the possible  risks and benefits  of medical use of
marijuana to the patient  and each of the patient's  parents
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residing in Colorado;

(c)

 The physicians referred to in paragraph (6) (b) has
provided the patient with the written documentation,
specified in subparagraph (3) (b) (I);

(d)

 Each of the patient's  parents  residing in  Colorado consent
in writing to the state health agency to permit the patient to
engage in the medical use of marijuana;

(e)

 A parent residing in Colorado consents in writing to serve
as a patient's primary care-giver;

(f)

 A parent  serving  as a primary  care-giver  completes  and
submits an application  for a registry  identification  card  as
provided in subparagraph  (3) (b) of this section  and the
written consents referred to in paragraph (6) (d) to the state
health agency;

(g)

 The  state  health  agency  approves  the  patient's  application
and transmits the patient's registry identification card to the
parent designated as a primary care-giver;

(h)

 The patient  and primary care-giver  collectively  possess
amounts of marijuana  no greater  than those specified  in
subparagraph (4) (a) (I) and (II); and

(i)

 The primary  care-giver  controls  the acquisition  of such
marijuana and  the  dosage  and  frequency  of its  use  by the
patient.

(7)

 Not later than March 1, 1999, the governor shall designate,
by executive  order,  the state  health  agency as defined  in
paragraph (1) (g) of this section.

(8)

 Not later than April 30, 1999, the General Assembly shall
define such terms and enact such legislation  as may be
necessary for implementation  of this section,  as well as
determine and enact criminal penalties for:

(a)

 Fraudulent  representation  of a medical condition by a
patient to a physician,  state health agency, or state or local
law enforcement official for the purpose of falsely
obtaining a registry  identification  card or avoiding  arrest
and prosecution;

(b)

 Fraudulent use or theft of any person's registry
identification card to acquire,  possess,  produce,  use, sell,
distribute, or transport marijuana, including but not limited
to cards that are required to be returned where patients are
no longer diagnosed as having a debilitating  medical
condition;

(c)

 Fraudulent  production  or counterfeiting  of, or tampering
with, one or more registry identification cards; or

(d)

 Breach of confidentiality of information provided to or by
the state health agency.

(9)

 Not  later  than  June  1, 1999,  the  state  health  agency  shall
develop and make available  to residents  of Colorado  an
application form for persons  seeking  to be listed  on the
confidential registry of patients.  By such date, the state
health agency shall also enact rules of administration,
including but not limited to rules governing the
establishment and confidentiality of the registry, the
verification of medical  information,  the  issuance  and  form
of registry  identification  cards,  communications  with law
enforcement officials about registry identification cards that
have been suspended where a patient is no longer diagnosed
as having a debilitating medical condition,  and the manner
in which the agency may consider adding debilitating
medical conditions to the list provided in this section.
Beginning June 1, 1999, the state health agency shall accept
physician or patient  initiated  petitions  to add debilitating
medical conditions  to the  list  provided  in this  section  and,
after such hearing as the state health agency deems
appropriate, shall approve or deny such petitions within one
hundred eighty days of submission. The decision to approve
or deny a petition shall be considered a final agency action.

(10)

(a)

 No governmental,  private,  or any other health  insurance
provider shall  be required  to be liable  for any claim for
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reimbursement for the medical use of marijuana.

(b)

 Nothing in this section shall require any employer to
accommodate the medical  use of marijuana  in any work
place.

(11)

 Unless otherwise provided by this section, all provisions of
this section shall become effective upon official declaration
of the vote hereon by proclamation of the governor,
pursuant to article V, section (1) (4), and shall apply to acts
or offenses committed on or after that date.

 Source:

 Initiated  2000: Entire section added, effective  upon
proclamation of the Governor, L. 2001, p. 2379,
December 28, 2000.

Note:

Editor's note: This section was added by an initiated
measure and numbered as  section 14 as  it  appeared on the
ballot, which leaves a gap between sections 12b and 14.
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CONSTITUTION OF THE STATE OF COLORADO

Article XVIII. Miscellaneous

Current through November 3, 2015 Election

 § 16. Personal use and regulation of marijuana

(1)

 Purpose and findings.

(a)

 In the interest  of the efficient  use of law enforcement
resources, enhancing revenue for public purposes, and
individual freedom, the people of the state of Colorado find
and declare  that  the use of marijuana  should  be legal  for
persons twenty-one  years of age or older and taxed  in a
manner similar to alcohol.

(b)

 In the interest  of the health and public safety of our
citizenry, the people  of the state  of Colorado  further  find
and declare that marijuana should be regulated in a manner
similar to alcohol so that:

(I)

 Individuals will have to show proof of age before
purchasing marijuana;

(II)

 Selling,  distributing,  or transferring  marijuana  to minors
and other individuals  under the age of twenty-one  shall
remain illegal;

(III)

 Driving under the influence  of marijuana  shall remain
illegal;

(IV)

 Legitimate,  taxpaying  business  people,  and not criminal
actors, will conduct sales of marijuana; and

(V)

 Marijuana  sold  in  this  state  will  be  labeled and subject  to
additional regulations to ensure that consumers are
informed and protected.

(c)

 In the interest of enacting rational policies for the treatment
of all variations of the cannabis plant, the people of
Colorado further find and declare that industrial  hemp
should be regulated separately from strains of cannabis with
higher delta-9 tetrahydrocannabinol (THC) concentrations.

(d)

 The people of the state of Colorado further find and declare
that it is necessary to ensure consistency and fairness in the
application of this section throughout  the state and that,
therefore, the  matters  addressed  by this  section are,  except
as specified herein, matters of statewide concern.

(2)

 Definitions.  As used in this section,  unless  the context
otherwise requires,

(a)

 "Colorado Medical Marijuana Code" means article 43.3 of
title 12, Colorado Revised Statutes.

(b)

 "Consumer"  means  a person  twenty-one  years of age or
older who purchases  marijuana  or marijuana  products  for
personal use  by persons  twenty-one  years  of age  or older,
but not for resale to others.

(c)

 "Department"  means the department  of revenue or its
successor agency.

(d)

 "Industrial  hemp"  means  the plant  of the genus  cannabis
and any part of such plant, whether growing or not, with a
delta-9 tetrahydrocannabinol  concentration  that does not
exceed three-tenths percent on a dry weight basis.

(e)

 "Locality" means a county, municipality,  or city and
county.

(f)

 "Marijuana" or "marihuana" means all parts of the plant of
the genus cannabis whether growing or not, the seeds
thereof, the  resin  extracted  from any part  of the  plant,  and
every compound,  manufacture,  salt,  derivative,  mixture,  or
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preparation of the plant,  its seeds,  or its resin,  including
marihuana concentrate.  "Marijuana"  or "marihuana"  does
not include industrial  hemp, nor does it include fiber
produced from the stalks, oil, or cake made from the seeds
of the plant,  sterilized seed of the plant which is incapable
of germination,  or the weight of any other ingredient
combined with marijuana to prepare topical or oral
administrations, food, drink, or other product.

(g)

 "Marijuana  accessories"  means  any equipment,  products,
or materials of any kind which are used, intended for use, or
designed for use in planting, propagating, cultivating,
growing, harvesting, composting, manufacturing,
compounding, converting, producing, processing,
preparing, testing, analyzing, packaging, repackaging,
storing, vaporizing, or containing marijuana, or for
ingesting, inhaling, or otherwise introducing marijuana into
the human body.

(h)

 "Marijuana cultivation facility" means an entity licensed to
cultivate, prepare, and package marijuana and sell
marijuana to retail  marijuana  stores,  to marijuana  product
manufacturing facilities,  and to other  marijuana cultivation
facilities, but not to consumers.

(i)

 "Marijuana  establishment"  means  a marijuana  cultivation
facility, a marijuana  testing  facility,  a marijuana  product
manufacturing facility, or a retail marijuana store.

(j)

 "Marijuana  product manufacturing  facility" means an
entity licensed to purchase marijuana; manufacture,
prepare, and package marijuana products; and sell
marijuana and marijuana products to other marijuana
product manufacturing  facilities and to retail marijuana
stores, but not to consumers.

(k)

 "Marijuana products" means concentrated marijuana
products and marijuana  products that are comprised of
marijuana and other ingredients and are intended for use or
consumption, such  as, but not limited  to, edible  products,
ointments, and tinctures.

(l)

 "Marijuana  testing  facility" means an entity licensed  to
analyze and certify the safety and potency of marijuana.

(m)

 "Medical  marijuana center"  means an entity  licensed by a
state agency to sell marijuana and marijuana products
pursuant to section 14 of this article and the Colorado
Medical Marijuana Code.

(n)

 "Retail marijuana store" means an entity licensed to
purchase marijuana from marijuana cultivation facilities and
marijuana and  marijuana  products  from  marijuana  product
manufacturing facilities and to sell marijuana and marijuana
products to consumers.

(o)

 "Unreasonably  impracticable"  means that the measures
necessary to comply with the regulations  require  such a
high investment of risk, money, time, or any other resource
or asset  that  the  operation  of a marijuana  establishment  is
not worthy of being carried out in practice by a reasonably
prudent businessperson.

(3)

 Personal use of marijuana.  Notwithstanding  any other
provision of law,  the following  acts are not unlawful  and
shall not be an offense  under  Colorado  law or the  law  of
any locality  within  Colorado  or be a basis  for seizure  or
forfeiture of assets under Colorado law for persons
twenty-one years of age or older:

(a)

 Possessing,  using,  displaying,  purchasing,  or transporting
marijuana accessories or one ounce or less of marijuana.

(b)

 Possessing,  growing,  processing,  or transporting  no more
than six marijuana plants, with three or fewer being mature,
flowering plants, and possession of the marijuana produced
by the plants on the premises where the plants were grown,
provided that the growing takes place in an enclosed,
locked space,  is not conducted  openly  or publicly,  and is
not made available for sale.

(c)

 Transfer of one ounce or less of marijuana without
remuneration to a person who is twenty-one years of age or
older.

(d)

 Consumption  of marijuana,  provided  that  nothing  in this
section shall  permit  consumption  that  is conducted  openly

44



and publicly or in a manner that endangers others.

(e)

 Assisting another person who is twenty-one years of age or
older in any of the acts described in paragraphs (a) through
(d) of this subsection.

(4)

 Lawful operation of marijuana-related facilities.
Notwithstanding any other  provision  of law,  the  following
acts are not unlawful  and shall not be an offense under
Colorado law or be a basis for seizure or forfeiture of assets
under Colorado law for persons twenty-one years of age or
older:

(a)

 Manufacture, possession, or purchase of marijuana
accessories or the sale of marijuana accessories to a person
who is twenty-one years of age or older.

(b)

 Possessing, displaying, or transporting marijuana or
marijuana products; purchase of marijuana from a
marijuana cultivation  facility; purchase of marijuana  or
marijuana products from a marijuana product
manufacturing facility;  or sale of marijuana  or marijuana
products to consumers, if the person conducting the
activities described in this paragraph has obtained a current,
valid license to operate a retail marijuana store or is acting
in his or her capacity  as an owner,  employee or agent of a
licensed retail marijuana store.

(c)

 Cultivating, harvesting, processing, packaging,
transporting, displaying,  or possessing  marijuana;  delivery
or transfer of marijuana  to a marijuana  testing facility;
selling marijuana to a marijuana cultivation facility, a
marijuana product manufacturing facility, or a retail
marijuana store; or the purchase of marijuana from a
marijuana cultivation  facility,  if the  person  conducting  the
activities described in this paragraph has obtained a current,
valid license to operate a marijuana cultivation facility or is
acting in his or her capacity as an owner,  employee,  or
agent of a licensed marijuana cultivation facility.

(d)

 Packaging, processing, transporting, manufacturing,
displaying, or possessing marijuana or marijuana products;
delivery or transfer of marijuana or marijuana products to a
marijuana testing  facility; selling  marijuana  or marijuana
products to a retail  marijuana store  or a marijuana product

manufacturing facility; the purchase  of marijuana  from a
marijuana cultivation facility;  or the purchase of marijuana
or marijuana products from a marijuana product
manufacturing facility, if the person conducting the
activities described in this paragraph has obtained a current,
valid license to operate a marijuana product manufacturing
facility or is acting in his or her capacity as an owner,
employee, or agent of a licensed marijuana product
manufacturing facility.

(e)

 Possessing,  cultivating,  processing,  repackaging,  storing,
transporting, displaying, transferring or delivering
marijuana or marijuana products if the person has obtained
a current, valid license to operate a marijuana  testing
facility or is acting in his or her capacity as an owner,
employee, or agent of a licensed marijuana testing facility.

(f)

 Leasing or otherwise allowing the use of property  owned,
occupied or controlled by any person,  corporation or other
entity for any of the activities conducted lawfully in
accordance with paragraphs (a) through (e) of this
subsection.

(5)

 Regulation of marijuana.

(a)

 Not later  than July 1, 2013,  the department  shall  adopt
regulations necessary  for implementation  of this section.
Such regulations shall not prohibit the operation of
marijuana establishments,  either expressly or through
regulations that make their operation unreasonably
impracticable. Such regulations shall include:

(I)

 Procedures  for the issuance, renewal, suspension,  and
revocation of a license to operate a marijuana
establishment, with such procedures subject to all
requirements of article 4 of title 24 of the Colorado
Administrative Procedure Act or any successor provision;

(II)

 A schedule  of application,  licensing  and renewal  fees,
provided, application  fees shall  not exceed  five thousand
dollars, with this upper limit adjusted annually for inflation,
unless the department determines a greater fee is necessary
to carry out its responsibilities  under this section, and
provided further, an entity that is licensed under the
Colorado Medical Marijuana  Code to cultivate or sell
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marijuana or to manufacture marijuana products at the time
this section  takes effect and that chooses to apply for a
separate marijuana establishment  license shall not be
required to pay an application fee greater than five hundred
dollars to apply for a license to operate a marijuana
establishment in accordance with the provisions  of this
section;

(III)

 Qualifications for licensure that are directly and
demonstrably related to the operation of a marijuana
establishment;

(IV)

 Security requirements for marijuana establishments;

(V)

 Requirements to prevent the sale or diversion of marijuana
and marijuana products to persons under the age of
twenty-one;

(VI)

 Labeling requirements for marijuana and marijuana
products sold or distributed by a marijuana establishment;

(VII)

 Health and safety regulations and standards for the
manufacture of marijuana  products  and the cultivation  of
marijuana;

(VIII)

 Restrictions  on the advertising  and display  of marijuana
and marijuana products; and

(IX)

 Civil  penalties  for the failure  to comply  with  regulations
made pursuant to this section.

(b)

 In order to ensure the most secure, reliable, and
accountable system  for the production  and distribution  of
marijuana and marijuana  products  in accordance  with  this
subsection, in any competitive application process the
department shall  have  as a primary  consideration  whether
an applicant:

(I)

 Has prior experience producing or distributing marijuana or
marijuana products pursuant to section 14 of this article and

the Colorado  Medical  Marijuana  Code in the locality in
which the applicant seeks to operate a marijuana
establishment; and

(II)

 Has,  during  the  experience  described  in subparagraph  (I),
complied consistently  with section  14 of this article,  the
provisions of the Colorado  Medical  Marijuana  Code and
conforming regulations.

(c)

 In order to ensure that individual  privacy is protected,
notwithstanding paragraph  (a), the department  shall not
require a consumer to provide a retail marijuana store with
personal information other than government-issued
identification to determine the consumer's  age,  and a retail
marijuana store shall  not be required to acquire and record
personal information about consumers other than
information typically acquired  in a financial transaction
conducted at a retail liquor store.

(d)

 The general assembly shall enact an excise tax to be levied
upon marijuana sold or otherwise transferred by a
marijuana cultivation facility to a marijuana product
manufacturing facility or to a retail marijuana store at a rate
not to exceed fifteen percent prior to January 1, 2017 and at
a rate to be determined by the general assembly thereafter,
and shall  direct  the  department  to establish  procedures  for
the collection  of all taxes  levied.  Provided,  the first  forty
million dollars  in revenue  raised  annually  from any such
excise tax shall  be credited  to the Public  School Capital
Construction Assistance Fund created by article 43.7 of title
22, C.R.S.,  or any successor  fund dedicated  to a similar
purpose. Provided further, no such excise tax shall be levied
upon marijuana  intended for sale at medical marijuana
centers pursuant to section 14 of this article and the
Colorado Medical Marijuana Code.

(e)

 Not later than October 1, 2013, each locality shall enact an
ordinance or regulation  specifying the entity within the
locality that is responsible for processing applications
submitted for a license to operate a marijuana establishment
within the boundaries of the locality and for the issuance of
such licenses  should  the issuance  by the locality  become
necessary because  of a failure  by the  department  to adopt
regulations pursuant to paragraph (a) or because of a failure
by the department to process and issue licenses as required
by paragraph (g).

(f)
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 A locality may enact ordinances  or regulations,  not in
conflict with  this  section  or with  regulations  or legislation
enacted pursuant to this section, governing the time, place,
manner and number of marijuana establishment operations;
establishing procedures  for the issuance,  suspension,  and
revocation of a license issued by the locality in accordance
with paragraph  (h)  or (i),  such  procedures  to be  subject  to
all requirements  of article  4 of title 24 of the Colorado
Administrative Procedure  Act or any successor  provision;
establishing a schedule  of annual  operating,  licensing,  and
application fees for marijuana establishments, provided, the
application fee shall only be due if an application is
submitted to a locality in accordance with paragraph (i) and
a licensing fee shall  only be due if a license is issued by a
locality in accordance with paragraph (h) or (i); and
establishing civil  penalties  for violation of an ordinance or
regulation governing the time, place, and manner of a
marijuana establishment  that  may operate  in such  locality.
A locality may prohibit the operation of marijuana
cultivation facilities, marijuana product manufacturing
facilities, marijuana  testing facilities,  or retail marijuana
stores through the enactment of an ordinance or through an
initiated or referred measure;  provided,  any initiated  or
referred measure to prohibit  the operation  of marijuana
cultivation facilities, marijuana product manufacturing
facilities, marijuana  testing facilities,  or retail marijuana
stores must  appear  on a general  election  ballot  during  an
even numbered year.

(g)

 Each application for an annual license to operate a
marijuana establishment shall be submitted to the
department. The department shall:

(I)

 Begin accepting and processing applications on October 1,
2013;

(II)

 Immediately forward a copy of each application and half of
the license application  fee to the locality in which the
applicant desires to operate the marijuana establishment;

(III)

 Issue an annual license to the applicant between forty-five
and ninety  days after  receipt  of an application  unless  the
department finds the applicant  is not in compliance  with
regulations enacted pursuant to paragraph (a) or the
department is notified by the relevant locality that the
applicant is not in compliance with ordinances and
regulations made pursuant  to paragraph (f)  and in effect  at
the time of application,  provided, where a locality has
enacted a numerical  limit on the number of marijuana

establishments and a greater number of applicants  seek
licenses, the department  shall solicit and consider input
from the locality as to the locality's preference or
preferences for licensure; and (IV) Upon denial of an
application, notify the applicant  in writing  of the specific
reason for its denial.

(h)

 If the  department  does  not  issue  a license  to an applicant
within ninety days of receipt  of the application  filed in
accordance with paragraph  (g) and does not notify the
applicant of the specific reason for its denial, in writing and
within such  time  period,  or if the  department  has  adopted
regulations pursuant to paragraph  (a) and has accepted
applications pursuant  to paragraph  (g) but has not issued
any licenses by January 1, 2014, the applicant may resubmit
its application directly to the locality, pursuant to paragraph
(e), and the locality may issue an annual  license  to the
applicant. A locality  issuing a license  to an applicant  shall
do so within ninety days of receipt of the resubmitted
application unless the locality finds and notifies the
applicant that the applicant is not in compliance with
ordinances and  regulations  made  pursuant  to paragraph  (f)
in effect  at the  time  the  application  is resubmitted  and  the
locality shall notify the department if an annual license has
been issued to the  applicant.  If an  application  is  submitted
to a locality under this paragraph,  the department  shall
forward to the locality the application  fee paid by the
applicant to the department upon request by the locality. A
license issued by a locality in accordance with this
paragraph shall have the same force and effect as a license
issued by the department in accordance with paragraph (g)
and the holder of such license shall not be subject to
regulation or enforcement  by the department  during the
term of that  license.  A subsequent  or renewed license may
be issued under this paragraph on an annual basis only upon
resubmission to the locality of a new application submitted
to the department pursuant to paragraph (g). Nothing in this
paragraph shall  limit  such  relief  as may be  available  to an
aggrieved party under section 24-4-104, C.R.S., of the
Colorado Administrative  Procedure  Act or any successor
provision.

(i)

 If the department  does  not adopt  regulations  required  by
paragraph (a), an applicant may submit an application
directly to a locality  after October 1,  2013 and the locality
may issue an annual  license  to the applicant.  A locality
issuing a license  to an applicant  shall  do so within  ninety
days of receipt of the application unless it finds and notifies
the applicant  that  the applicant  is not in compliance  with
ordinances and  regulations  made  pursuant  to paragraph  (f)
in effect at the time of application  and shall notify the
department if an annual license has been issued to the
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applicant. A license issued by a locality in accordance with
this paragraph  shall  have the same force and effect as a
license issued by the department in accordance with
paragraph (g) and the holder  of such license  shall  not be
subject to regulation  or enforcement  by the department
during the term  of that  license.  A subsequent  or renewed
license may be issued  under  this paragraph  on an annual
basis if the department has not adopted regulations required
by paragraph (a) at least ninety days prior to the date upon
which such subsequent or renewed license would be
effective or if the department  has adopted regulations
pursuant to paragraph  (a)  but  has  not,  at least  ninety  days
after the adoption of such regulations,  issued licenses
pursuant to paragraph (g).

(j)

 Not later than July 1, 2014,  the general  assembly  shall
enact legislation  governing  the  cultivation,  processing  and
sale of industrial hemp.

(6)

 Employers, driving, minors and control of property.

(a)

 Nothing in this section is intended to require an employer
to permit or accommodate the use, consumption,
possession, transfer, display, transportation, sale or growing
of marijuana  in the workplace  or to affect the ability  of
employers to have policies  restricting the use of marijuana
by employees.

(b)

 Nothing in  this  section  is  intended to allow driving under
the influence  of marijuana  or driving  while impaired  by
marijuana or to supersede  statutory  laws  related  to driving
under the influence of marijuana or driving while impaired
by marijuana,  nor shall  this  section  prevent  the  state  from
enacting and imposing penalties for driving under the
influence of or while impaired by marijuana.

(c)

 Nothing in this section is intended to permit the transfer of
marijuana, with or without remuneration, to a person under
the age of twenty-one or to allow a person under the age of
twenty-one to purchase,  possess,  use, transport,  grow, or
consume marijuana.

(d)

 Nothing  in this  section  shall  prohibit  a person,  employer,
school, hospital, detention facility, corporation or any other
entity who occupies, owns or controls a property from

prohibiting or otherwise regulating the possession,
consumption, use, display, transfer, distribution, sale,
transportation, or growing of marijuana on or in that
property.

(7)

 Medical  marijuana  provisions  unaffected.  Nothing  in this
section shall be construed:

(a)

 To limit  any privileges  or rights  of a medical  marijuana
patient, primary caregiver, or licensed entity as provided in
section 14 of this article and the Colorado Medical
Marijuana Code;

(b)

 To permit a medical marijuana center to distribute
marijuana to a person who is not a medical marijuana
patient;

(c)

 To permit a medical marijuana center to purchase
marijuana or marijuana  products  in a manner  or from a
source not authorized under the Colorado Medical
Marijuana Code;

(d)

 To permit any medical marijuana center licensed pursuant
to section 14 of this article and the Colorado Medical
Marijuana Code to operate on the same premises as a retail
marijuana store; or

(e)

 To discharge the department,  the Colorado Board of
Health, or the Colorado  Department  of Public  Health  and
Environment from their  statutory  and  constitutional  duties
to regulate medical marijuana pursuant to section 14 of this
article and the Colorado Medical Marijuana Code.

(8)

 Self-executing,  severability,  conflicting provisions. All
provisions of this section are self-executing  except as
specified herein, are severable, and, except where otherwise
indicated in the text, shall supersede conflicting state
statutory, local  charter,  ordinance,  or resolution,  and  other
state and local provisions.

(9)

 Effective  date.  Unless  otherwise  provided  by this  section,
all provisions  of this  section  shall  become  effective  upon
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official declaration  of the vote hereon  by proclamation  of
the governor, pursuant to section 1(4) of article V.

 Source:

Initiated 2012: Entire section added, effective upon
proclamation of the  Governor,  L.2013,  p. --,  December
--, 2012.
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COLORADO CLEAN INDOOR AIR ACT

Requirement: 

Smoking shall not be permitted and no person shall smoke in any indoor area unless exempted 
by statute.1

Selected Definitions:2

“Entryway” means the outside of the front or main doorway leading into a building or facility 
that is not exempted from this part 2 under section 25-14-205. “Entryway” also includes the area 
of public or private property within a specified radius outside of the doorway. The specified 
radius shall be determined by the local authority or, if the local authority has not acted, the 
specified radius shall be fifteen feet. 

“Indoor area” means any enclosed area or portion thereof. The opening of windows or doors, or 
the temporary removal of wall panels, does not convert an indoor area into an outdoor area. 

“Smoking” means the burning of a lighted cigarette, cigar, pipe, or any other matter or substance 
that contains tobacco or marijuana. 

“Tobacco” means cigarettes, cigars, cheroots, stogies, and periques; granulated, plug cut, crimp
cut, ready rubbed, and other smoking tobacco; snuff and snuff flour; cavendish; plug and twist 
tobacco; fine-cut and other chewing tobacco; shorts, refuse scraps, clippings, cuttings, and 
sweepings of tobacco; and other kinds and forms of tobacco, prepared in such manner as to be 
suitable for chewing or for smoking in a cigarette, pipe, or otherwise, or both for chewing and 
smoking. “Tobacco” also includes cloves and any other plant matter or product that is packaged 
for smoking. 

Exemptions:3

Private homes, private residences, and private automobiles; except that this part 2 shall apply if 
any such home, residence, or vehicle is being used for child care or day care or if a private 
vehicle is being used for the public transportation of children or as part of health care or day care 
transportation; 

Limousines under private hire; 

A hotel or motel room rented to one or more guests if the total percentage of such hotel or motel 
rooms in such hotel or motel does not exceed twenty-five percent; 

1 Colo. Rev. Stat. § 25-14-204 (West 2014). 
2 Colo. Rev. Stat. § 25-14-203 (West 2014). 
3 Colo. Rev. Stat. § 25-14-205 (West 2014). 

50



© 2016, Joshua Andrews, Esq. This material was created for educational purposes. For 
additional information on the issues presented, please contact Joshua Andrews at 
joshuanandrews@yahoo.com.

Any retail tobacco business; 

A cigar-tobacco bar; 

An airport smoking concession; 

The outdoor area of any business; 

A place of employment that is not open to the public and that is under the control of an employer 
that employs three or fewer employees; 

A private, nonresidential building on a farm or ranch, as defined in section 39-1-102, C.R.S., that 
has annual gross income of less than five hundred thousand dollars; or 

The areas of assisted living facilities: 
(A) That are designated for smoking for residents; 
(B) That are fully enclosed and ventilated; and 
(C) To which access is restricted to the residents or their guests. 

Housing-Related Issues: 

Smoking is not prohibited in an individual’s private residence, but smoking is prohibited in 
indoor common areas of an apartment complex, including the following areas which are 
expressly protected under the Colorado Clean Indoor Air Act: restrooms, lobbies, hallways, and 
other common areas in public and private buildings, condominiums, and other multiple-unit 
residential facilities;4 elevators5; and within 15 feet of the main entrance of the apartment 
building.6

A violation of the Colorado Clean Indoor Air Act is a petty offense punishable by a fine 
between $200 and $500 depending on the prior history of offenses. 

Owners are permitted to prohibit smoking in areas not covered by the Colorado Clean Indoor Air 
Act.7

The Colorado Clean Indoor Air Act does not expressly provide for a private right of action and 
there are no published cases the issue.  Prevailing on a private right of action claim would appear 
unlikely.8

4 Colo. Rev. Stat. § 25-14-204(1)(p) (West 2014). 
5 Colo. Rev. Stat. § 25-14-204(1)(b) (West 2014). 
6 Colo. Rev. Stat. § 25-14-204(1)(cc) (West 2014). The 15 foot entry way requirement may be reduced by local 
ordinance, which many local governments have done. 
7 Colo. Rev. Stat. § 25-14-206 (West 2014). 
8 A criminal remedy is provided at Colo. Rev. Stat. § 25-14-208, and the courts are reluctant to find a private right of 
action in a statute where a remedy is provided without express language of a private right of action.  See Gerrity Oil 
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Case Law: 

The Colorado Clean Indoor Air Act has been upheld in federal court and in the state supreme 
court.9 The important points deriving from these cases are as follows: 

The act of smoking is not a fundamental right.10

“With regard to the demonstration of an evidentiary connection between the 
government's rationale for regulating this conduct and its chosen means of doing so, there 
can simply be no question but that the state's legitimate interest in preserving and 
improving the health, comfort, and environment of the public is furthered by limiting the 
public's exposure to environmental smoke, even from tobacco-free alternatives. This is 
apparent without reliance on empirical studies detailing particular health risks associated 
with breathing second-hand smoke.”11

“[T]he state has a significant interest in protecting the health and welfare of its citizens 
and that the welfare of those citizens would be more exposed to harm without the 
smoking ban than with it, the ban is adequately tailored for purposes of the First 
Amendment to the United States Constitution.”12

Loophole: 

Smoking lounges and “marijuana clubs” are using the exemption for places of employment not 
open to the public with three or fewer employees as a way to create private clubs where smoking 
is permitted.13

                                                                                                                                                            
& Gas Corp. v. Magness, 946 P.2d 913, 925 (Colo. 1997) (“When statutory language indicates that the legislature 
considered the issue of remedies for violations of the statute or regulations issued thereunder, and chose not to 
include a private remedy in damages, we will not infer such a remedy.”)
9 See Coalition for Equal Rights, Inc. v. Ritter, 517 F.3d 1195 (10th Cir. 2008); Curious Theatre Co. v. Colo. Dep’t 
of Pub. Health and Env’t, 220 P.3d 544 (Colo. 2009). 
10 Coalition for Equal Rights, Inc. v. Ritter, 517 F.3d 1195, 1199 (10th Cir. 2008) 
11 Curious Theatre Co. v. Colo. Dep’t of Pub. Health and Env’t, 220 P.3d 544, 549-50 (Colo. 2009).  Reliance on 
empirical studies was not necessary due to state’s aesthetic interest in prohibiting “unpleasant formats for 
expression” when the on-stage smoking of cigarettes as a means of expression was prohibited under the CCIAA. 
12 Curious Theatre Co. v. Colo. Dep’t of Pub. Health and Env’t, 220 P.3d 544, 550 (Colo. 2009).
13 See Jacob Sullum, Colorado Couple to Open First Officially Approved Cannabis Café, FORBES, March 11, 2014, 
available at http://www.forbes.com/sites/jacobsullum/2014/03/11/colorado-couple-to-open-first-officially-
approved-cannabis-club/. 
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 § 25-14-201. Short title

 This part 2 shall be known and may be cited as the
"Colorado Clean Indoor Air Act".

 Cite as C.R.S. § 25-14-201

History. L. 2006:  Entire  part  added,  p. 53, § 1, effective
July 1.

Case Notes:

ANNOTATION

The Colorado Clean Indoor Air Act's  (CCIAA) airport
smoking concession exemption does not violate the equal
protection clause  of the fourteenth  amendment  to the
U.S. constitution.  The  Colorado  legislature,  by exempting
airport smoking  concessions  from the CCIAA's operation,
rationally distinguished those concessions from the majority
of other  indoor  facilities  in the state  that  are open to the
public. Coal. for Equal Rights, Inc. v. Ritter, 517 F.3d 1195
(10th Cir. 2008).

The CCIAA does not violate due process by infringing on
the use of property  of bar  and restaurant  owners.  Coal.  for
Equal Rights,  Inc. v. Owens,  458 F. Supp.  2d 1251 (D.
Colo. 2006),  aff'd sub nom. Coal.  for Equal Rights,  Inc.  v.
Ritter, 517 F.3d 1195 (10th Cir. 2008).

The CCIAA does  not  consist  of more  than one  subject.
On its face, the CCIAA's addresses  the health risks of
indoor secondhand  smoke. Even assuming  the CCIAA's
exemptions are based in part on economic concerns, it does
not violate art. V, § 21, of the constitution. Coal. for Equal
Rights v. Owens,  458 F. Supp.  2d 1251  (D. Colo.  2006),
aff'd sub nom.  Coal.  for Equal  Rights,  Inc. v. Ritter,  517
F.3d 1195 (10th Cir. 2008).

 § 25-14-202. Legislative declaration

 The general assembly hereby finds and determines that it is
in the best interest  of the people  of this state to protect
nonsmokers from involuntary  exposure  to environmental
tobacco and marijuana smoke in most indoor areas open to
the public,  public meetings,  food service establishments,
and places  of employment.  The general  assembly  further
finds and determines  that a balance should be struck
between the health  concerns  of nonconsumers  of tobacco
products and combustible marijuana and the need to
minimize unwarranted  governmental  intrusion into, and
regulation of, private  spheres  of conduct  and choice  with
respect to the use or nonuse of tobacco products and
combustible marijuana  in certain  designated  public areas

and in private places. Therefore, the general assembly
hereby declares that the purpose of this part 2 is to preserve
and improve  the health,  comfort,  and environment  of the
people of this state by limiting  exposure  to tobacco and
marijuana smoke.

 Cite as C.R.S. § 25-14-202

History. Amended by 2013 Ch. 332, §12, eff. 5/28/2013.

L. 2006:  Entire  part  added,  p. 53,  § 1, effective  July  1. L.
2013: Entire section amended,  (SB13-283),  ch. 332, p.
1894, §12, effective May 28.

 § 25-14-203. Definitions

 As used in this part 2, unless the context otherwise
requires:

(1)

 "Airport smoking concession" means a bar or restaurant, or
both, in a public airport  with regularly  scheduled domestic
and international  commercial  passenger  flights,  in which
bar or restaurant smoking is allowed in a fully enclosed and
independently ventilated area by the terms of the
concession.

(2)

 "Auditorium" means the part of a public building where an
audience gathers to attend a performance, and includes any
corridors, hallways, or lobbies adjacent thereto.

(3)

 "Bar" means any indoor area that is operated and licensed
under article  47 of title12,  C.R.S.,  primarily  for the sale
and service of alcohol beverages for on-premises
consumption and where the service of food is secondary to
the consumption of such beverages.

(4)

 "Cigar-tobacco bar" means a bar that, in the calendar year
ending December  31,  2005,  generated  at least  five  percent
or more  of its  total  annual  gross  income  or fifty thousand
dollars in annual sales from the on-site sale of tobacco
products and  the  rental  of on-site  humidors,  not including
any sales from vending machines. In any calendar year after
December 31, 2005, a bar that fails to generate at least five
percent of its total  annual  gross  income  or fifty thousand
dollars in annual sales from the on-site sale of tobacco
products and the rental  of on-site  humidors  shall not be
defined as a "cigar-tobacco bar" and shall not thereafter be
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included in the definition regardless of sales figures.

(5)

(a)

 "Employee" means any person who:

(I)

 Performs any type of work for benefit of another in
consideration of direct or indirect wages or profit; or

(II)

 Provides uncompensated work or services to a business or
nonprofit entity.

(b)

 "Employee" includes every  person described in  paragraph
(a) of this subsection (5), regardless of whether such person
is referred to as an employee, contractor, independent
contractor, or volunteer or by any other designation or title.

(6)

 "Employer"  means any person,  partnership,  association,
corporation, or nonprofit  entity  that  employs  one or more
persons. "Employer" includes, without limitation, the
legislative, executive, and judicial branches of state
government; any county,  city and county,  city,  or town, or
instrumentality thereof, or any other political subdivision of
the state, special district, authority, commission, or agency;
or any other  separate  corporate  instrumentality  or unit of
state or local government.

(7)

 "Entryway" means the outside of the front or main
doorway leading into a building or facility that is not
exempted from this part 2 under section  25-14-205.
"Entryway" also includes the area of public or private
property within  a specified  radius  outside  of the  doorway.
The specified radius shall be determined  by the local
authority or, if the local authority has not acted, the
specified radius shall be fifteen feet.

(8)

 "Environmental  tobacco smoke",  "ETS",  or "secondhand
smoke" means the complex mixture formed from the
escaping smoke  of a burning  tobacco  product,  also  known
as "sidestream smoke", and smoke exhaled by the smoker.

(9)

 "Food service  establishment"  means  any indoor area or

portion thereof in which the principal business is the sale of
food for on-premises  consumption.  The term includes,
without limitation,  restaurants,  cafeterias, coffee shops,
diners, sandwich shops, and short-order cafes.

(10)

 "Indoor area" means any enclosed area or portion thereof.
The opening of windows or doors, or the temporary
removal of wall panels, does not convert an indoor area into
an outdoor area.

(11)

 "Local authority" means a county, city and county, city, or
town.

(11.5)

 "Marijuana" shall have the same meaning as in section 16
(2) (f) of article XVIII of the state constitution.

(12)

 "Place  of employment"  means  any indoor  area  or portion
thereof under the control of an employer in which
employees of the employer perform services for, or on
behalf of, the employer.

(13)

 "Public  building"  means  any building  owned  or operated
by:

(a)

 The state, including the legislative, executive, and judicial
branches of state government;

(b)

 Any county, city and county, city, or town, or
instrumentality thereof, or any other political subdivision of
the state,  a special  district,  an authority,  a commission,  or
an agency; or

(c)

 Any other separate  corporate  instrumentality  or unit of
state or local government.

(14)

 "Public  meeting"  means  any meeting  open to the public
pursuant to part 4 of article 6 of title24, C.R.S., or any other
law of this state.

(15)
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 "Smoke-free work area" means an indoor area in a place of
employment where smoking is prohibited under this part 2.

(16)

 "Smoking" means the burning of a lighted cigarette, cigar,
pipe, or any other matter or substance that contains tobacco
or marijuana.

(17)

 "Tobacco"  means  cigarettes,  cigars,  cheroots,  stogies,  and
periques; granulated, plug cut, crimp cut, ready rubbed, and
other smoking  tobacco; snuff and snuff flour; cavendish;
plug and twist tobacco; fine-cut and other chewing tobacco;
shorts, refuse  scraps,  clippings,  cuttings,  and  sweepings  of
tobacco; and other kinds and forms of tobacco, prepared in
such manner as to be suitable for chewing or for smoking in
a cigarette,  pipe, or otherwise,  or both for chewing  and
smoking. "Tobacco" also includes  cloves and any other
plant matter or product that is packaged for smoking.

(18)

 "Tobacco business" means a sole proprietorship,
corporation, partnership, or other enterprise engaged
primarily in the sale, manufacture, or promotion of tobacco,
tobacco products, or smoking devices or accessories, either
at wholesale or retail, and in which the sale, manufacture, or
promotion of other products is merely incidental.

(19)

 "Work area" means an area in a place of employment
where one or more employees  are routinely  assigned  and
perform services for or on behalf of their employer.

 Cite as C.R.S. § 25-14-203

History. Amended by 2013 Ch. 332, §13, eff. 5/28/2013.

L. 2006:  Entire  part  added,  p. 54,  § 1, effective  July  1. L.
2010: (16)  amended,  (HB10-1284),  ch. 355,  p. 1687,  §11,
effective July 1. L. 2013:  (11.5)  added  and  (16)  amended,
(SB13-283), ch. 332, p. 1895, §13, effective May 28.

Case Notes:

ANNOTATION

The small business exemption in §  25-14-205(1)(h) is not
unconstitutionally vague nor are the definitions in
subsection (5)(a) and (5)(b) of this section. Coal. for
Equal Rights  v. Owens,  458 F. Supp.  2d 1251  (D. Colo.
2006), aff'd sub nom. Coal. for Equal Rights, Inc. v. Ritter,
517 F.3d 1195 (10th Cir. 2008).

 § 25-14-204. General smoking restrictions

(1)

 Except  as  provided in  section  25-14-205,  and in  order  to
reduce the levels of exposure to environmental tobacco and
marijuana smoke,  smoking  shall  not be permitted  and no
person shall  smoke  in any indoor  area,  including,  but not
limited to:

(a)

 Public meeting places;

(b)

 Elevators;

(c)

 Government-owned or -operated means of mass
transportation, including,  but not limited  to, buses,  vans,
and trains;

(d)

 Taxicabs and limousines;

(e)

 Grocery stores;

(f)

 Gymnasiums;

(g)

 Jury waiting and deliberation rooms;

(h)

 Courtrooms;

(i)

 Child day care facilities;

(j)

 Health care facilities including hospitals, health care
clinics, doctor's offices, and other health care related
facilities;

(k)

(I)
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 Any place of employment that is not exempted.

(II)

 In the case of employers  who own facilities  otherwise
exempted from this part 2, each such employer shall
provide a smoke-free work area for each employee
requesting not to have to breathe  environmental  tobacco
smoke. Every employee  shall  have a right  to work in an
area free of environmental tobacco smoke.

(l)

 Food service establishments;

(m)

 Bars;

(n)

 Limited gaming facilities and any other facilities in which
any gaming or gambling activity is conducted;

(o)

 Indoor sports arenas;

(p)

 Restrooms,  lobbies,  hallways,  and other  common areas  in
public and private buildings, condominiums,  and other
multiple-unit residential facilities;

(q)

 Restrooms,  lobbies,  hallways,  and other  common areas  in
hotels and motels, and in at least seventy-five percent of the
sleeping quarters  within a hotel  or motel  that  are  rented to
guests;

(r)

 Bowling alleys;

(s)

 Billiard or pool halls;

(t)

 Facilities in which games of chance are conducted;

(u)

(I)

 The common areas of retirement facilities, publicly owned
housing facilities, and, except as specified in section

25-14-205(1) (k), nursing homes, but not including  any
resident's private  residential  quarters  or areas of assisted
living facilities specified in section  25-14-205(1) (k).

(II)

 Nothing in this part 2 affects the validity or enforceability
of a contract,  whether entered into before, on, or after July
1, 2006, that specifies that a part or all of a facility or home
specified in this paragraph (u) is a smoke-free area.

(v)

 Public buildings;

(w)

 Auditoria;

(x)

 Theaters;

(y)

 Museums;

(z)

 Libraries;

(aa)

 To the extent not otherwise provided in section
25-14-103.5, public and nonpublic schools;

(bb)

 Other educational and vocational institutions; and

(cc)

 The entryways of all buildings  and facilities  listed in
paragraphs (a) to (bb) of this subsection (1).

(2)

 A cigar-tobacco bar shall not expand its size or change its
location from the size and location in which it existed as of
December 31, 2005. A cigar-tobacco bar shall display
signage in at least  one  conspicuous  place  and  at least  four
inches by six inches in size stating: "Smoking  allowed.
Children under eighteen years of age must be accompanied
by a parent or guardian."

 Cite as C.R.S. § 25-14-204

History. Amended by 2013 Ch. 332, §14, eff. 5/28/2013.
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L. 2006:  Entire  part  added,  p. 56,  § 1, effective  July  1. L.
2007: (1)(u)  amended,  p. 398,  § 1, effective  August  3. L.
2013: IP(1) amended,  (SB13-283),  ch. 332,  p. 1895,  §14,
effective May 28.

Case Notes:

ANNOTATION

The Colorado Clean Indoor Air Act's  (CCIAA) airport
smoking concession exemption does not violate the equal
protection clause  of the fourteenth  amendment  to the
U.S. constitution.  The  Colorado  legislature,  by exempting
airport smoking  concessions  from the CCIAA's operation,
rationally distinguished those concessions from the majority
of other  indoor  facilities  in the state  that  are open to the
public. Coal. for Equal Rights, Inc. v. Ritter, 517 F.3d 1195
(10th Cir. 2008).

The CCIAA does not violate substantive due process by
imposing criminal liability on bar and restaurant
owners for the acts of others. The plain language of
subsection (1) prohibits  both smoking  by patrons  and the
allowing of smoking  by bar and restaurant  owners.  The
CCIAA does not  criminalize owners for the acts of others.
It criminalizes  their  own actions  allowing  their  patrons  to
smoke. Coal.  for Equal  Rights  v. Owens,  458  F. Supp.  2d
1251 (D. Colo. 2006), aff'd sub nom. Coal. for Equal
Rights, Inc. v. Ritter, 517 F.3d 1195 (10th Cir. 2008).

The CCIAA does not violate due process by infringing on
bar and  restaurant  owners'  use  of their  property.  Coal.  for
Equal Rights  v. Owens,  458 F. Supp.  2d 1251  (D. Colo.
2006), aff'd sub nom. Coal. for Equal Rights, Inc. v. Ritter,
517 F.3d 1195 (10th Cir. 2008).

The plain language of subsection (2) states that a
plaintiff who legally expands his cigar-tobacco bar prior
to July  1, 2006 would become subject  to penalties  as  of
July 1, 2006 for his pre-enactment  expansion.  This is
impermissible ex post facto legislation; however, the
challenge to the retroactive  law has become  moot by the
simple passage  of time.  Coal.  for Equal  Rights  v. Owens,
458 F. Supp. 2d 1251 (D. Colo. 2006), aff'd sub nom. Coal.
for Equal  Rights,  Inc. v. Ritter,  517 F.3d  1195  (10th  Cir.
2008).

The CCIAA  does  not violate  theaters'  rights  under  the
first amendment to the U.S. constitution or section 10 of
article II of the Colorado  constitution.  Curious  Theatre
Co. v. Dept.  of Pub.  Health  & Env't, 216 P.3d  71 (Colo.
App. 2008), aff'd, 220 P.3d 544 (Colo. 2009).

Smoking on stage during the course of a play is expressive
conduct for purposes of the first amendment,  and the
CCIAA does place an incidental burden on this conduct by
prohibiting it in indoor theaters.  Curious  Theatre  Co. v.

Dept. of Pub. Health  & Env't, 216 P.3d 71 (Colo. App.
2008), aff'd on other grounds, 220 P.3d 544 (Colo. 2009).

The CCIAA is content neutral, however, because it focuses
on the adverse  health effects of tobacco smoke, not on
expression. Curious Theatre Co. v. Dept. of Pub. Health &
Env't, 216  P.3d  71  (Colo.  App.  2008),  aff'd,  220  P.3d  544
(Colo. 2009).

Because the CCIAA is content  neutral,  it is subject  to an
intermediate level of scrutiny as set forth in United States v.
O'Brien. The four factors  of O'Brien  are satisfied  in this
case. First,  the statute is within the constitutional power of
the government because the legislature has the authority to
enact statutes designed to promote the public health.
Second, the statute furthers an important  or substantial
governmental interest by protecting the health of its
citizens. Third, the government's interest in establishing the
statute is unrelated  to the suppression  of free expression
because it is content neutral and justified by health concerns
unrelated to expression. Finally, the incidental restriction is
no greater than necessary to further the interest because it is
narrowly tailored  by focusing on the one form of conduct,
smoking, upon which the state's announced interest in
protecting the public's  health  depends.  The statute  allows
alternative channels of expression, such as outdoor theaters
and fake and prop cigarettes. The theaters did not
demonstrate that the use of the alternatives is so inadequate
as to outweigh  the state's  overriding  interest  in protecting
the health  of its citizens.  Curious  Theatre  Co. v. Dept.  of
Pub. Health & Env't, 216 P.3d 71 (Colo. App. 2008), aff'd,
220 P.3d 544 (Colo. 2009).

 § 25-14-205. Exceptions to smoking restrictions

(1)

 This part 2 shall not apply to:

(a)

 Private homes, private residences, and private automobiles;
except that this part 2 shall apply if any such home,
residence, or vehicle is being used for child care or day care
or if a private vehicle is being used for the public
transportation of children  or as part  of health  care  or day
care transportation;

(b)

 Limousines under private hire;

(c)

 A hotel or motel room rented to one or more guests if the
total percentage of such hotel or motel rooms in such hotel
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or motel does not exceed twenty-five percent;

(d)

 Any retail tobacco business;

(e)

 A cigar-tobacco bar;

(f)

 An airport smoking concession;

(g)

 The outdoor area of any business;

(h)

 A place of employment  that  is  not  open to the public and
that is under the control of an employer that employs three
or fewer employees;

(i)

 A private,  nonresidential  building  on a farm  or ranch,  as
defined in  section  39-1-102,  C.R.S.,  that  has annual  gross
income of less than five hundred thousand dollars; or

(j)

 Repealed.

(k)

(I)

 The areas of assisted living facilities:

(A)

 That are designated for smoking for residents;

(B)

 That are fully enclosed and ventilated; and

(C)

 To which access is restricted  to the residents  or their
guests.

(II)

 As used in this paragraph  (k), "assisted  living facility"
means a nursing facility,  as  that  term is  defined in  section
25.5-4-103, C.R.S., and an assisted living residence, as that

term is defined in section  25-27-102.

 Cite as C.R.S. § 25-14-205

History. L. 2006:  Entire  part  added,  p. 58, § 1, effective
July 1. L. 2007: (1)(k) added, p. 398, § 2, effective August
3; (1)(j) repealed, p. 1751, § 1, effective January 1, 2008.

Case Notes:

ANNOTATION

The Colorado Clean Indoor Air Act's  (CCIAA) airport
smoking concession exemption does not violate the equal
protection clause  of the fourteenth  amendment  to the
U.S. constitution.  The  Colorado  legislature,  by exempting
airport smoking  concessions  from the CCIAA's operation,
rationally distinguished those concessions from the majority
of other  indoor  facilities  in the state  that  are open to the
public. Coal. for Equal Rights, Inc. v. Ritter, 517 F.3d 1195
(10th Cir. 2008).

The small business exemption in subsection (1)(h) is not
unconstitutionally vague nor are the definitions  in §
25-14-203(5)(a) and (5)(b). Coal. for Equal Rights v.
Owens, 458 F. Supp.  2d 1251  (D. Colo. 2006),  aff'd sub
nom. Coal.  for Equal  Rights,  Inc. v. Ritter,  517 F.3d 1195
(10th Cir. 2008).

The exemptions for licensed casinos, bars and
restaurants within  licensed  casinos,  and cigar-tobacco
bars are not special legislation.  Coal. for Equal Rights v.
Owens, 458 F. Supp.  2d 1251 (D. Colo. 2006)  (decided
prior to 2007 repeal  of subsection  (1)(j)),  aff'd on other
grounds sub nom. Coal. for Equal Rights, Inc. v. Ritter, 517
F.3d 1195 (10th Cir. 2008).

 § 25-14-206. Optional prohibitions

(1)

 The owner or manager of any place not specifically listed
in section  25-14-204, including a place otherwise exempted
under section  25-14-205, may post signs prohibiting
smoking or providing smoking and nonsmoking areas. Such
posting shall have the effect of including such place, or the
designated nonsmoking portion thereof, in the places where
smoking is prohibited or restricted pursuant to this part 2.

(2)

 If the owner or manager of a place not specifically listed in
section  25-14-204,  including  a place  otherwise  exempted
under section  25-14-205,  is an employer  and receives  a
request from an employee to create a smoke-free work area
as contemplated by section  25-14-204(1) (k) (II), the owner
or manager shall post a sign or signs in the smoke-free work
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area as provided in subsection (1) of this section.

 Cite as C.R.S. § 25-14-206

History. L. 2006:  Entire  part  added,  p. 58, § 1, effective
July 1.

 § 25-14-207.  Other applicable regulations of smoking -
local counterpart regulations authorized

(1)

 This part  2 shall  not  be interpreted or construed to permit
smoking where it is otherwise restricted  by any other
applicable law.

(2)

(a)

 A local authority  may, pursuant  to article  16 of title31,
C.R.S., a municipal  home rule charter,  or article  15 of
title30, C.R.S., enact, adopt, and enforce smoking
regulations that cover the same subject matter as the various
provisions of this part 2. No local authority may adopt any
local regulation  of smoking  that  is less  stringent  than  the
provisions of this  part  2; except  that  a local  authority  may
specify a radius of less than fifteen feet for the area
included within an entryway.

(b)

 The  municipal  courts  or their  equivalent  in any city, city
and county, or town have jurisdiction  over violations  of
smoking regulations  enacted  by any city, city and  county,
or town under this section.

 Cite as C.R.S. § 25-14-207

History. L. 2006:  Entire  part  added,  p. 59, § 1, effective
July 1.

 § 25-14-208.  Unlawful  acts - penalty  - disposition  of
fines and surcharges

(1)

 It is unlawful for a person who owns, manages, operates, or
otherwise controls the use of a premises subject to this part
2 to violate any provision of this part 2.

(2)

 It is unlawful  for a person to smoke in an area where
smoking is prohibited pursuant to this part 2.

(3)

 A person who violates this part 2 is guilty of a class 2 petty
offense and, upon conviction thereof, shall be punished by a
fine not  to exceed two hundred dollars  for a first  violation
within a calendar  year,  a fine  not  to exceed  three  hundred
dollars for a second violation within a calendar year, and a
fine not  to exceed  five  hundred dollars  for each  additional
violation within  a calendar  year.  Each day of a continuing
violation shall be deemed a separate violation.

(4)

 All judges,  clerks  of a court of record,  or other  officers
imposing or receiving  fines collected  pursuant  to or as a
result of a conviction of any persons for a violation of any
provision of this  part  2 shall  transmit  all such  moneys  so
collected in the following manner:

(a)

 Seventy-five percent of any such fine for a violation
occurring within the corporate limits of a city, town, or city
and county shall be transmitted  to the treasurer  or chief
financial officer of said city,  town, or city and county, and
the remaining  twenty-five  percent  shall  be transmitted  to
the state treasurer, who shall  credit the same to the general
fund.

(b)

 Seventy-five  percent  of any fine  for a violation  occurring
outside the corporate limits of a city or town shall be
transmitted to the treasurer  of the county  in which the city
or town  is located,  and the remaining  twenty-five  percent
shall be transmitted  to the  state  treasurer,  who  shall  credit
the same to the general fund.

 Cite as C.R.S. § 25-14-208

History. L. 2006:  Entire  part  added,  p. 59, § 1, effective
July 1.

 § 25-14-209. Severability

 If any provision of this part 2 or the application thereof to
any person or circumstance is  held  invalid,  such invalidity
shall not affect other provisions or applications of this part
2 that  can  be given  effect  without  the  invalid  provision  or
application, and to this end the provisions of this part 2 are
declared to be severable.

 Cite as C.R.S. § 25-14-209

History. L. 2006:  Entire  part  added,  p. 60, § 1, effective
July 1.
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NUISANCE

Elements: 

1.  Substantial and unreasonable interference with plaintiff’s use and enjoyment of his real 
property1

2. Intent: 2

The conduct must be one of the following: 
- Intentional invasion of a person's interest; 
- Negligent invasion of a person's interest; or
- Conduct so dangerous to life or property and so abnormal or out-of-place 
in its surroundings as to fall within the principles of strict liability.

Substantial and Unreasonable Interference: 

The courts apply a reasonable person test in determining if there a substantial and unreasonable 
interference with the plaintiff’s property.  

1.  Reasonableness is based on the character of the neighborhood and the expectations a 
reasonable, normal person with an ordinary temperament and sensibility living in that 
neighborhood under similar circumstances.3

In determining whether an invasion is substantial and unreasonable, the court must look 
at the character of the neighborhood, the magnitude, frequency, or duration of the 
defendant's activity exceeding neighborhood norms, and utility of the activity.4

Diminution of property value due to existence of Defendant’s business alone is 
insufficient in itself to establish nuisance liability.5

Example: “[L]egitimate but unsightly activity such as the accumulation of debris on land 
or the operation of a junkyard or auto salvage business may become a private nuisance if 
it is unreasonably operated so as to be unduly offensive to its neighbors, particularly 
when it is located in a residential district.”6

1 “A claim for nuisance is predicated upon a substantial invasion of an individual's interest in the use and enjoyment 
of his property.”  Hoery v. United States, 64 P.3d 214, 218 (Colo. 2003). 
2 Lowder v. Tina Marie Homes, Inc., 601 P.2d 657, 658 (Colo. App. 1979).
3 Staley v. Sagel, 841 P.2d 379, 381 (Colo. Ct. App. 1992); Allison v. Smith, 695 P.2d 791, 794 (Colo. Ct. App.
1984).
4 Woodward v. Bd. of Directors of Tamarron Ass'n of Condo. Owners, Inc., 155 P.3d 621, 628 (Colo. Ct. App. 
2007) (citing Dan B. Dobbs, The Law of Torts § 465, at 1326–30 (2000), cited in Pub. Services Co. of Colo. v. 
VanWyk, 27 P.3d 377, 395 (Colo. 2001)). 
5 Staley v. Sagel, 841 P.2d 379, 382 (Colo. Ct. App. 1992).
6 Allison v. Smith, 695 P.2d 791, 794 (Colo. Ct. App. 1984).
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2.  Unreasonableness must be based some verifiable scientific evidence to find substantial and 
unreasonable interference.7

3.  A determination that the social utility of the act causing the invasion that interferes with the 
use and enjoyment of the land does not outweigh the harm of that invasion is necessary for a 
finding of unreasonableness.8

4.  A physical invasion is not necessary.9

5.  The substantial and unreasonable interference in certain circumstances may be based on a 
prospective determination of the likely interference which will occur. 

A neighboring landowner with an already existing hog farm on other land preparing land 
for hog farm on land abutting plaintiff landowner was considered to be a nuisance based 
on the methods implemented on the existing hog farm.10

Green v. Castle Concrete, provides an example of insufficient evidence of speculative 
injury.11

Intent 

“Liability for nuisance may rest upon any one of three types of conduct: an intentional invasion 
of a person's interest; a negligent invasion of a person's interest; or, conduct so dangerous to life 
or property and so abnormal or out-of-place in its surroundings as to fall within the principles of 
strict liability.”12

1. Intentional conduct 

Intentional nuisance may be proven when the respondent was placed on notice that an 
invasion of plaintiff’s property occurred and continues the conduct without regard to the 
invasion.13

2. Negligent Conduct 

The respondent's liability rests on a duty he owes as an occupier of land to prevent 
conditions on his land, particularly those he himself has created, from injuring others.14

7 Cook v. Rockwell Int’l Corp., 618 F.3d 1127, 1146 (10th Cir. 2003).  
8 Pub. Serv. Co. of Colo. v. Van Wyk, 27 P.3d 377, 392 (Colo. 2001). 
9 Allison v. Smith, 695 P.2d 791, 793-94 (Colo. Ct. App. 1984).
10 Seigle v. Bromley, 124 P. 191, 195 (Colo. Ct. App. 1912). 
11 509 P.2d 588 (Colo. 1973). 
12 Lowder v. Tina Marie Homes, Inc., 601 P.2d 657, 658 (Colo. Ct. App. 1979) (citing Baughman v. Cosler, 169 
Colo. 534, 459 P.2d 294 (1969)).
13 Pub. Services Co. of Colo. v. VanWyk, 27 P.3d 377, 395 (Colo. 2001). 
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The fact that an action occurs without any negligence or knowledge on part of the 
respondent is insufficient to prevail on a nuisance claim.15 A respondent-landlord’s 
failure to fix a gas leak which caused an explosion was not a nuisance because the 
landlord had no knowledge of the gas leak and was under the reasonable belief that the 
gas tank where the gas derived from had been emptied several years earlier.16

3.  Strict Liability 

A case exemplifying a strict liability nuisance case could not be located within the 
searches conducted for Colorado.   

Examples of actions that may constitute an unreasonable and substantial interference:

Presence of toxic chemicals on plaintiff’s land17

Unsightliness of neighbor’s use of adjoining property due to collection of debris 
including 2000 gallon fuel storage tanks18

Dirt blown into neighboring property causing high drifts after scraping of top soil19

Large amount of flies deriving from chicken coops due to unsanitary methods employed 
in running farm20

Noise radiation, and electromagnetic waves from electrical line21

Operation of hog farm with foul odors and unsanitary practices22

Invasion of light23

Loss of privacy due to structural changes of neighboring condominium24

Shadows25

Carwash was nuisance due to fumes from idling trucks and noise from 24 hour service26

Odors and noises from slaughter house27

Use of property which results in polluting the atmosphere with noxious or offensive 
effluvia, gases, stenches, or vapors, thereby producing material physical discomfort and 

                                                                                                                                                            
14 Allison v. Smith, 695 P.2d 791, 794 (Colo. Ct. App. 1984).
15 Baughman v. Cosler, 459 P.2d 294, 299 (Colo. 1969). 
16 Baughman v. Cosler, 459 P.2d 294, 299 (Colo. 1969). 
17 Hoery v. United States, 64 P.3d 214, 222 (Colo. 2003). 
18 Allison v. Smith, 695 P.2d 791, 794 (Colo. Ct. App. 1984).
19 Lowder v. Tina Marie Homes, Inc., 43 Colo. App. 225, 227, 601 P.2d 657, 658-59 (1979); Haas v. Lavin, 625 
F.2d 1384, 1390 (10th Cir. 1980) (inadequate farming methods created transfer of dirt to neighboring farm).
20 Miller v. Carnation Co., 516 P.2d 661, 664 (Colo. App. 1973). 
21 Public Services Co. of Colorado v. VanWyk, 27 P.3d 377, 391 (Colo. 2001). 
22 Staley v. Sagel, 841 P.2d 379, 380 (Colo. Ct. App. 1992).
23 Woodward v. Bd. of Directors of Tamarron Ass’n of Condominiums, 155 P.3d 621, 629 (Colo. Ct. App. 2007).
24 Woodward v. Bd. of Directors of Tamarron Ass’n of Condominiums, 155 P.3d 621, 629 (Colo. Ct. App. 2007). 
25 Woodward v. Bd. of Directors of Tamarron Ass’n of Condominiums, 155 P.3d 621, 629 (Colo. Ct. App. 2007); 
Nw. Water Corp. v. Pennetta, 479 P.2d 398, 400 (Colo. Ct. App. 1970). 
26 Labbe v. Stevens, 752 P.2d 1067, 1068 (Colo. Ct. App. 1988). 
27 Wright v. Ulrich, 91 P. 43, 43-44 (Colo. 1907). 
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annoyance to those residing in the vicinity or injury to their health or property, is a 
nuisance28

Note: The loss of view due to the building of an impeding structure does not constitute a 
nuisance.29

Nuisance per se: 

Definition: 
An act, occupation or structure which is a nuisance at all times and under all 
circumstances regardless of location or surroundings.30

“Under the better reasoned authorities, an absolute nuisance exists in only three
types of cases. The first of these consists of those situations where a governing 
authority, acting within valid constitutional limitations, has designated a given 
situation as being a public nuisance. Second are those nuisance situations which 
result from abnormal and unduly hazardous activities. Third, and the most 
difficult to define, is the situation where the defendant's pursuit of its own 
purposes on its own land is clearly an unreasonable act in view of surrounding 
circumstances.”31

Zoning: 

Non-Compliance with a zoning regulation is not necessarily a nuisance per se: 

“[T]he fact that a zoning ordinance has been violated is not totally controlling in 
determining whether a private nuisance exists.”32   

Compliance with a zoning regulation does not protect the offending party from a nuisance 
determination: 

“Even if a particular use complies with zoning regulations, it may still constitute a 
private nuisance if there is a substantial interference with a plaintiff's use and 
enjoyment of his land. Hobbs v. Smith, 177 Colo. 299, 493 P.2d 1352 (1972).”33

28 Wright v. Ulrich, 91 P. 43, 44 (Colo. 1907). 
29 Nw. Water Corp. v. Pennetta, 479 P.2d 398, 400 (Colo. Ct. App. 1970). 
30 Echave v. City of Grand Junction, 193 P.2d 277, 280 (Colo. 1948). 
31 Nw. Water Corp. v. Pennetta, 479 P.2d 398, 400-01 (Colo. Ct. App. 1970). 
32 Nw. Water Corp. v. Pennetta, 479 P.2d 398, 400 (Colo. Ct. App. 1970). 
33 Allison v. Smith, 695 P.2d 791, 794 (Colo. Ct. App. 1984).
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Remedies: 

The following remedies are available in a successful nuisance action: 

1. Specific performance:  

Place property in condition prior to nuisance.34

2. Injunction: 

“A party seeking a permanent injunction must show that: (1) the party has achieved 
actual success on the merits; (2) irreparable harm will result unless the injunction is 
issued; (3) the threatened injury outweighs the harm that the injunction may cause to 
the opposing party; and (4) the injunction, if issued, will not adversely affect the 
public interest.”35

2. Money damages for loss of use and diminution in value.36

3. Actual loss37

“A landowner is generally not entitled both to a permanent injunction terminating a nuisance and 
to an award of damages for the nuisance's injury to the market value of the landowner's property. 
Spaulding v. Cameron, 38 Cal.2d 265, 239 P.2d 625 (1952). Rather, if the nuisance is abated by 
injunctive decree and there is no permanent damage to the property resulting from the nuisance 
while it existed, the proper measure of damages for any prior adverse affects upon the land's 
value is the loss of the property's rental value for the period during which the nuisance 
continued.”38

Defenses: 

1.  Assumption of Risk (“Coming to the Nuisance”) is not a defense 

“The doctrine of voluntary assumption of risk has no application in nuisance cases to 
relief from liability. Thus it is no defense to an action for nuisance that the plaintiff 
‘came to the nuisance’ by knowingly acquiring property in the vicinity of the 

34 Allison v. Smith, 695 P.2d 791, 794 (Colo. Ct. App. 1984).
35 Saint John's Church in Wilderness v. Scott, 194 P.3d 475, 480 (Colo. Ct. App. 2008) (citing  Langlois v. Board of 
County Comm'rs, 78 P.3d 1154, 1158 (Colo.App.2003)). 
36 Allison v. Smith, 695 P.2d 791, 794 (Colo. Ct. App. 1984).
37 Haas v. Lavin, 625 F.2d 1384, 1390 (10th Cir. 1980) (loss in farm crop due to soil transfer). 
38 Staley v. Sagel, 841 P.2d 379, 382 (Colo. Ct. App. 1992) (citing Fenton v. Quaboag Country Club, Inc., 353
Mass. 534, 233 N.E.2d 216 (1968); Rhodes v. San Mateo Investment Co., 278 P.2d 447 (1955)).
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defendant's premises.... The duty to use due care, it seems, is not abated toward one 
who has elected to live or reside in the vicinity of the nuisance.” 2 F. Harper & F. 
James, The Law of Torts § 1.28 (1956). This general principle has been cited with 
approval by our supreme court. See Krebs v. Hermann, 90 Colo. 61, 6 P.2d 907 
(1931).39

2. Statute of Limitations 

The statute of limitations is tolled during continuing violation period.  

“It is held in the case of Home Supply Ditch Co. v. Hamlin, 6 Colo. App. 341, 40 
Pac. 582, that ‘the continuing of a trespass or nuisance from day to day is considered 
in law a several trespass on each day’; and it was further held in that case that ‘the 
nuisance or trespass was continuous, and the subsequent damage continually being 
incurred, that the ditch company was liable until the nuisance was abated and the 
cause of damage removed, and that the law of continuing nuisances and continuing 
trespasses is, admittedly, the same.’ It follows that the plaintiff could have sought a 
decree abating the nuisance at any time during its existence, unless she had estopped 
herself, by some act or agreement, to complain of the nuisance. No estoppel was 
pleaded, proven, or claimed in the case at bar.”40

Secondhand Smoke Cases: 

* Colorado does not have a published secondhand smoke nuisance case on point 

Bush v. City of Cottleville, 411 S.W. 3d 860 (Mo. Ct. App. 2013) 
Plaintiff land owner permitted to pursue nuisance claim on cigar bar located on adjacent property 
where patrons smoke outside due to smoke, light, and glare which encroached onto the plaintiff’s 
property.  The trial court’s dismissal for failure to state a claim was reversed.

Schuman v. Greenbelt Homes, Inc., 212 Md. App. 451 (Md. Ct. Spec. App. (2013) 
Townhome owner sued neighbor and cooperative for nuisance, quiet enjoyment, trespass, and 
negligence due to smoke entering his home.  The defendant agreed to an injunction prohibiting 
smoking inside the house.  The remaining issue of smoking on the defendant’s patio suffered 
from issues of inability to prove harm since the defendant would only smoke on his patio for up 
to an hour and a half daily which was mitigated by the plaintiff closing his window.  The court 
was unwilling to find a nuisance per se since the contract of the cooperative did not prohibit the 
action and law did not prohibit smoking in one’s home.

Ewen v. Maccherone, 927 N.Y.S.2d 274 (N.Y.App. Term, 2011) 

39 Allison v. Smith, 695 P.2d 791, 794-95 (Colo. Ct. App. 1984).
40 Wright v. Ulrich, 91 P. 43, 44 (Colo. 1907). 
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This case is an appeal of a municipal court’s denial of a motion to dismiss heard at the county 
court level.  The county court reversed the municipal court’s denial of the motion to dismiss.   
The plaintiff sued the neighbor located in apartment complex on nuisance and negligence claims.  
The court stated that smoking does not and apparently can never amount to a nuisance even if the 
plaintiff was able to prove damages because smoking in one’s apartment is not unreasonable.  
Reasonableness was determined by looking to existing law and the bylaws of the condominium 
which did not prohibit smoking.  The court stated that smoking is considered a part of life when 
living in the city.  The court’s reluctance to extend protection is evident by the following excerpt:

Indeed, the law of private nuisance would be stretched beyond its breaking point 
if we were to allow a means of recovering damages when a neighbor merely 
smokes inside his or her own apartment in a multiple dwelling building. Since 
there cannot be a substantially unreasonable interference by smoking inside the 
apartment, there could not be a private nuisance, even if plaintiffs were to show 
that they had suffered some damage, annoyance and injury (citations omitted).41

Birke v. Oakwood Worldwide, 169 Cal. App. 4 1540 (Cal. App. 2009)
A nuisance claim brought by tenants’ child against an apartment complex for allowing outdoor 
smoking location on premises which aggravated the child’s asthma and allergies survived a 
motion to dismiss. 

DeNardo v. Corneloup, 163 P.3d 956 (Alaska 2007) 
Plaintiff tenant sued neighbor and landlord for cigarette smoke infiltration into apartment.  
Plaintiff’s claims of nuisance, trespass, negligence, and retaliatory eviction failed.  Alaska Court 
indicated a breach of duty was necessary to prevail on a nuisance claim and no duty was 
identified.  Court indicated that a duty would have to be created by statute or within the lease, 
and no such duty was present in this case.  The court stated that smoking is not an ultrahazardous 
activity and no other court has made such a finding.   

Paul v 370 Lex, L.L.C., 7Misc. 3d 747 (N.Y. Sup. Ct. 2005) 
Tenant in office space sued landlord under nuisance for another tenant’s smoking claimed to 
have caused constructive eviction.  The action was dismissed since the defendant landlord did 
not cause the action claimed as a nuisance.  The court, however, indicated that a potential private 
nuisance claim against tenant existed. 

Duntley v. Barr, 805 N.Y.S.2d 503 (City Ct. 2005) 
Municipal court found that a private nuisance claim was established against neighboring 
apartment tenant for secondhand tobacco smoke infiltration into plaintiff’s apartment; however, 
Plaintiff was unable to prove specific health-related harm due to the secondhand smoke.  The 
court did award damages to the plaintiff for the purchase of an air purification system purchased 
as a direct result of the private nuisance. 

41 Ewen v. Maccherone, 927 N.Y.S.2d 274, 276 (N.Y. App. Term 2011). 
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Upper E. Lease Assoc., LLC v. Cannon, 924 N.Y.S.2d 312 (N.Y. Civ. Ct. 2011) 
Trial court held that rent abatement was proper due to secondhand tobacco smoke infiltration by
neighboring apartment tenant due to clause in lease agreement defining second hand smoke as a 
nuisance. 

Fargason v. Economy Furniture, Inc., 356 S.W.2d 212 (Tex. Civ. App. 1962) 
Appellate court upheld trial court’s decision to refuse an injunction against a furniture factory 
which produced smoke, sawdust, and fumes that substantially and unreasonably interfered with 
Plaintiff’s use and enjoyment of his property.  The jury found the operation of the furniture 
factory to be a nuisance, but awarded the plaintiff no award for damages and no injunction was 
issued. This case illustrates that despite proving the necessary elements for nuisance, a jury may 
not award damages without strong evidence of harm. 

Hundley v. Harrison, 26 So. 294 (Ala. 1899) 
Alabama Supreme Court upholds an injunction issued against Defendant’s practice of curing 
tobacco in his drying house.  The smoke expelled from the dry house into a nearby office 
building which smelled strongly of tobacco and caused affected neighboring tenants throat, eyes, 
and nose, in addition to causing tenants to feel “nervous frequently” and caused “nervous 
headaches,” was determined to be a nuisance.
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TRESPASS

Elements:1

1. intentional physical intrusion 
2. upon the property of another  
3. without the proper permission from the person legally entitled to possession of that real estate. 

* The plaintiff must only prove the defendant intended to perform the act which caused the 
physical intrusion.  The intent to commit the act of trespass is not necessary.2

Intangible Trespass: 

An intangible trespass is a trespass where the physical intrusion that occurs is from something 
that is impalpable, or incapable of being felt by touch.3 Noise, radiation, and electromagnetic 
fields have been determined to be intangible intrusions.4 In an intangible trespass, the plaintiff is 
required to prove physical damage to the property, in addition to the other elements of trespass, 
in order to prevail on the trespass claim.5 There are no published cases in Colorado addressing 
whether smoke is an intangible trespass, but other courts have ruled tobacco smoke to be an 
intangible trespass.6

1 Pub. Serv. Co. of Colorado v. Van Wyk, 27 P.3d 377, 389 (Colo. 2001). 
2 Burt v. Beautiful Savior Lutheran Church of Broomfield, 809 P.2d 1064, 1067 (Colo. Ct. App. 1990). 
3 Pub. Serv. Co. of Colorado v. Van Wyk, 27 P.3d 377, 387 (Colo. 2001). 
4 Pub. Serv. Co. of Colorado v. Van Wyk, 27 P.3d 377, 389-90 (Colo. 2001); Cook v. Rockwell Inter. Corp., 618 
F.3d 1127, 1148 (10th Cir. 2010). 
5 Cook v. Rockwell Inter. Corp., 618 F.3d 1127, 1149 (10th Cir. 2010). 
6 Schuman v. Greenbelt Homes, Inc., 69 A.3d 512, 526 (Md. Ct. Spec. App. 2013).  
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ASSAULT AND BATTERY

Battery Elements:1

1. Acts with intent 

2. to cause a harmful or offensive contact  with the person of the other or a third person or an 
imminent apprehension of such a contact 

3.  a harmful or offensive contact with the person of the other directly or indirectly results. 

Assault Elements:2

1. Acts with intent 

2. to cause a harmful or offensive contact  with the person of the other or a third person or an 
imminent apprehension of such a contact

3.  the plaintiff was placed in apprehension of an imminent contact with his or her person by the 
conduct of the defendant; 

Damages: 3

The following factors may be considered in assessing actual damages to be awarded to the 
plaintiff:
(a) Fear, anxiety, indignity, and disgrace; 
(b) Physical injuries and nervous shock; 
(c) Pain and suffering;
(d) Medical expenses; and
(e) loss of earnings.

Cases:4

Leichtman v. WLW Jacor Communictions, 634 N.E.2d 697 (Ohio. App. Ct. 1994) 
In this case, an anti-smoking advocate was invited onto a radio show where a co-host repeatedly 
blew cigar smoke into his face at the urging of the other host.  Due to the circumstances at issue, 

1 Hall v. McBryde, 919 P.2d 910, 913-14 (Colo. Ct. App. 1996) (citing RESTATEMENT (SECOND) OF TORTS §§ 13, 18 
(1965); W. Keeton, D. Dobbs, R. Keeton, D. Owen, Prosser & Keeton on the Law of Torts § 9 (5th ed.1985); 
Whitley v. Andersen, 551 P.2d 1083 (Colo. 1976)).
2 Bohrer v. DeHart, 943 P.2d 1220, 1224 (Colo. Ct. App. 1996).
3 Jones v. Franklin, 340 P.2d 123 (Colo. 1959).
4 There are no published cases in Colorado addressing a battery claim arising from tobacco smoke.
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intent to commit offensive contact with the plaintiff was sufficiently established to overcome the 
motion to dismiss.  Despite overcoming the motion, the court went out of its way to state its 
reluctance in remanding the case due to its concern for judicial resources and the borderline 
frivolous nature of the lawsuit. 

Bell v. Elmhurst Chicago Stone Co., 919 F. Supp. 308 (N.D. Ill. 1996) 
The plaintiff sued his employer for permitting co-workers to smoke knowing that tobacco smoke 
adversely affected the plaintiff’s health.  The court found that knowledge of the plaintiff’s health
issues and awareness that the plaintiff would be exposed to tobacco smoke did not meet the 
intent element of battery.  The plaintiff was unable to prove the co-workers smoked with the 
intent for the tobacco smoke to contact and harm the plaintiff. 

Pechan v. Dynapro, Inc., 622 N.E.2d 108 (Ill. App. Ct. 1993) 
The plaintiff sued her former employer for authorized battery due to office policy permitting 
smoking despite notice provided by plaintiff that tobacco smoke negatively affected her health.  
The plaintiff was unable to prove intent since she could not prove the co-workers smoked with 
the intent that the emitted smoke would touch the plaintiff.  The court stated that smoking is 
generally not done with the intent of touching others with the emitted smoke. 

McCracken v. Sloan, 252 S.E.2d 250 (N.C. App. Ct. 1979) 
The plaintiff sued his former employer for battery related to tobacco smoke contacting the 
plaintiff.  The smoke affected the plaintiff’s allergies, and he requested sick leave due to his 
condition.  The plaintiff’s supervisor smoked cigars at the meetings to discuss the application for 
sick leave and stated, “Bill, I know you claim to have an allergy to tobacco smoke and you have 
presented statements from your doctor stating this, but there is no law against smoking, so I’m 
going to smoke.”  The court ruled that although the plaintiff was able to prove harm related to 
tobacco smoke generally, the plaintiff failed to prove physical illness related to the incidents 
where the supervisor smoked in front of the plaintiff and acknowledged the plaintiff’s condition, 
which was the basis for the cause of action.  The court also cited Prosser on Torts when stating, 
“In examining the plaintiff’s claim, we observe that it has been said ‘it may be questioned 
whether any individual can be permitted, by his own fiat, to erect a glass cage around himself, 
and to announce that all physical contact with his person is at the expense of liability.’”
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 § 38-12-501. Legislative declaration - matter of
statewide concern - purposes and policies

(1)

 The general  assembly  hereby  finds  and declares  that  the
provisions of this  part  5 are a matter of statewide concern.
Any local government ordinance, resolution, or other
regulation that is in conflict with this part 5 shall be
unenforceable.

(2)

 The underlying purposes and policies of this part 5 are to:

(a)

 Simplify, clarify, modernize, and revise the law governing
the rental of dwelling units and the rights and obligations of
landlords and tenants;

(b)

 Encourage  landlords  and tenants  to maintain and improve
the quality of housing; and

(c)

 Make  uniform  the  law  with  respect  to the  subject  of this
part 5 throughout Colorado.

 Cite as C.R.S. § 38-12-501

History. L. 2008: Entire part added, p. 1820, § 3, effective
September 1.

 § 38-12-502. Definitions

 As used in this part 5, unless the context otherwise
requires:

(1)

 "Common areas" means the facilities and appurtenances to
a residential  premises,  including  the grounds,  areas,  and
facilities held out for the use of tenants generally or whose
use is promised to a tenant.

(2)

 "Dwelling unit" means a structure or the part of a structure
that is used  as a home,  residence,  or sleeping  place  by a
tenant.

(3)

 "Landlord" means the owner, manager, lessor, or sublessor
of a residential premises.

(4)

 "Rental  agreement"  means  the  agreement,  written  or oral,
embodying the terms and conditions concerning the use and
occupancy of a residential premises.

(5)

 "Residential premises" means a dwelling unit, the structure
of which the unit is a part, and the common areas.

(6)

 "Tenant" means a person entitled under a rental agreement
to occupy a dwelling unit to the exclusion of others.

 Cite as C.R.S. § 38-12-502

History. L. 2008: Entire part added, p. 1820, § 3, effective
September 1.

 § 38-12-503. Warranty of habitability

(1)

 In every rental agreement,  the landlord is deemed to
warrant that the residential  premises is fit for human
habitation.

(2)

 A landlord breaches the warranty of habitability set forth in
subsection (1) of this section if:

(a)

 A residential  premises  is uninhabitable  as described  in
section  38-12-505 or otherwise unfit for human habitation;
and

(b)

 The residential premises is in a condition that is materially
dangerous or hazardous to the tenant's life, health, or safety;
and

(c)

 The  landlord  has  received  written  notice  of the  condition
described in paragraphs  (a) and (b) of this  subsection  (2)
and failed to cure the problem within a reasonable time.
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(3)

 When any condition  described  in subsection  (2) of this
section is caused by the misconduct of the tenant, a member
of the tenant's household, a guest or invitee of the tenant, or
a person under the tenant's direction or control, the
condition shall  not constitute  a breach  of the warranty  of
habitability. It shall not be misconduct  by a victim of
domestic violence  or domestic  abuse  under  this  subsection
(3) if the condition  is the result  of domestic  violence  or
domestic abuse and the landlord  has been given written
notice and evidence of domestic violence or domestic abuse
as described in section  38-12-402(2) (a).

(4)

 In response to the notice sent pursuant to paragraph (c) of
subsection (2) of this section, a landlord may, in the
landlord's discretion,  move a tenant  to a comparable  unit
after paying the reasonable costs, actually incurred, incident
to the move.

(5)

 Except as set forth in this part 5, any agreement waiving or
modifying the warranty of habitability  shall be void as
contrary to public policy.

(6)

 Nothing in this part 5 shall:

(a)

 Prevent a landlord from terminating a rental agreement as a
result of a casualty or catastrophe  to the dwelling  unit
without further liability to the landlord or tenant; or

(b)

 Preclude a landlord from initiating an action for
nonpayment of rent, breach of the rental agreement,
violation of section  38-12-504,  or as provided  for under
article 40 of title13, C.R.S.

 Cite as C.R.S. § 38-12-503

History. L. 2008: Entire part added, p. 1821, § 3, effective
September 1.

 § 38-12-504. Tenant's maintenance of premises

(1)

 In addition to any duties imposed upon a tenant by a rental
agreement, every tenant of a residential premises has a duty
to use that portion of the premises  within the tenant's
control in a reasonably  clean and safe manner.  A tenant

fails to maintain the premises in a reasonably clean and safe
manner when the tenant substantially fails to:

(a)

 Comply with obligations imposed upon tenants by
applicable provisions of building, health, and housing codes
materially affecting health and safety;

(b)

 Keep the dwelling unit reasonably clean, safe, and sanitary
as permitted by the conditions of the unit;

(c)

 Dispose  of ashes,  garbage,  rubbish,  and  other  waste  from
the dwelling  unit in a clean, safe, sanitary,  and legally
compliant manner;

(d)

 Use in a reasonable manner all electrical, plumbing,
sanitary, heating, ventilating,  air-conditioning,  elevators,
and other facilities and appliances in the dwelling unit;

(e)

 Conduct himself or herself and require other persons in the
residential premises  within  the tenant's  control  to conduct
themselves in a manner that does not disturb their
neighbors' peaceful  enjoyment  of the neighbors'  dwelling
unit; or

(f)

 Promptly  notify  the  landlord  if the  residential  premises  is
uninhabitable as defined in section  38-12-505 or if there is
a condition that could result in the premises  becoming
uninhabitable if not remedied.

(2)

 In addition to the duties  set  forth in subsection (1)  of this
section, a tenant shall not knowingly, intentionally,
deliberately, or negligently destroy, deface, damage, impair,
or remove any part of the residential premises or knowingly
permit any person within his or her control to do so.

(3)

 Nothing  in this  section  shall  be construed  to authorize  a
modification of a landlord's obligations under the warranty
of habitability.

 Cite as C.R.S. § 38-12-504

History. L. 2008: Entire part added, p. 1822, § 3, effective
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September 1.

 § 38-12-505. Uninhabitable residential premises

(1)

 A residential  premises is deemed uninhabitable  if it
substantially lacks any of the following characteristics:

(a)

 Waterproofing and weather protection of roof and exterior
walls maintained in good working order, including
unbroken windows and doors;

(b)

 Plumbing or gas facilities that conformed to applicable law
in effect  at  the  time of installation and that  are  maintained
in good working order;

(c)

 Running water and reasonable amounts of hot water at all
times furnished  to appropriate  fixtures  and  connected  to a
sewage disposal system approved under applicable law;

(d)

 Functioning heating facilities that conformed to applicable
law at the time  of installation  and that are maintained  in
good working order;

(e)

 Electrical  lighting,  with wiring  and electrical  equipment
that conformed to applicable law at the time of installation,
maintained in good working order;

(f)

 Common areas and areas under the control of the landlord
that are kept  reasonably  clean,  sanitary,  and free  from all
accumulations of debris, filth, rubbish, and garbage and that
have appropriate extermination in response to the
infestation of rodents or vermin;

(g)

 Appropriate extermination in response to the infestation of
rodents or vermin throughout a residential premises;

(h)

 An adequate number of appropriate exterior receptacles for
garbage and rubbish, in good repair;

(i)

 Floors, stairways, and railings maintained in good repair;

(j)

 Locks on all exterior doors and locks or security devices on
windows designed to be opened that are maintained in good
working order; or

(k)

 Compliance  with all applicable  building,  housing, and
health codes, which, if violated, would constitute a
condition that  is dangerous  or hazardous  to a tenant's  life,
health, or safety.

(2)

 No deficiency in the common area shall render a residential
premises uninhabitable as set forth in subsection (1) of this
section, unless it materially  and substantially  limits the
tenant's use of his or her dwelling unit.

(3)

 Unless  otherwise  stated  in section  38-12-506,  prior to
being leased to a tenant, a residential premises must comply
with the requirements set forth in section  38-12-503(1), (2)
(a), and (2) (b).

 Cite as C.R.S. § 38-12-505

History. L. 2008: Entire part added, p. 1822, § 3, effective
September 1.

 § 38-12-506. Opt-out

(1)

 If a dwelling unit is contained within a mobile home park,
as defined in section  38-12-201.5(3), or if there are four or
fewer dwelling  units  sharing  common  walls  or located  on
the same parcel, as defined in section  30-28-302(5), C.R.S.,
all of which have the same owner, or if the dwelling unit is
a single-family residential premises:

(a)

 A good faith rental  agreement  may require  a tenant  to
assume the obligation for one or more of the characteristics
contained in  section  38-12-505(1)  (f),  (1)  (g),  and (1)  (h),
as long as the requirement  is not inconsistent  with any
obligations imposed  upon a landlord  by a governmental
entity for the receipt of a subsidy for the residential
premises; and

(b)

 For any dwelling unit for which a landlord does not receive
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a subsidy  from any governmental  source,  a landlord  and
tenant may agree  in writing  that the tenant  is to perform
specific repairs, maintenance tasks, alterations, and
remodeling, but only if:

(I)

 The  agreement  of the  parties  is entered  into  in  good faith
and is set  forth  in a separate  writing  signed  by the  parties
and supported by adequate consideration;

(II)

 The work is not necessary to cure a failure to comply with
section  38-12-505(3) ; and

(III)

 Such agreement  does not affect the obligation of the
landlord to other tenants' residential premises.

(2)

 For a single-family residential  premises for which a
landlord does not receive a subsidy from any governmental
source, a landlord and tenant may agree in writing that the
tenant is to perform specific repairs,  maintenance  tasks,
alterations, and remodeling  necessary  to cure a failure  to
comply with section  38-12-505(3), but only if:

(a)

 The agreement of the landlord and tenant is entered into in
good faith and is set forth in a writing that is separate from
the rental  agreement,  signed  by the  parties,  and  supported
by adequate consideration; and

(b)

 The tenant  has the requisite  skills  to perform  the work
required to cure a failure to comply with section
38-12-505(3).

(3)

 To the extent  that performance  by a tenant  relates  to a
characteristic set  forth  in section  38-12-505(1),  the  tenant
shall assume the obligation for such characteristic.

(4)

 If consistent with this section a tenant assumes an
obligation for a characteristic set forth in section
38-12-505(1), the lack of such characteristic shall not make
a residential premises uninhabitable.

 Cite as C.R.S. § 38-12-506

History. L. 2008: Entire part added, p. 1823, § 3, effective
September 1.

 § 38-12-507.  Breach of warranty of habitability  -
tenant's remedies

(1)

 If there  is a breach  of the  warranty  of habitability  as set
forth in section  38-12-503(2),  the following provisions
shall apply:

(a)

 Upon no less than ten and no more than thirty days written
notice to the landlord  specifying  the condition  alleged  to
breach the warranty  of habitability  and giving the landlord
five business days from the receipt of the written notice to
remedy the breach, a tenant may terminate the rental
agreement by surrendering possession of the dwelling unit.
If the breach is remediable  by repairs,  the payment of
damages, or otherwise and the landlord adequately
remedies the breach within five business days of receipt of
the notice, the rental agreement  shall not terminate  by
reason of the breach.

(b)

 A tenant  may obtain  injunctive  relief for breach  of the
warranty of habitability in any court of competent
jurisdiction. In any proceeding  for injunctive  relief, the
court shall  determine  actual  damages  for a breach  of the
warranty at the time the court orders the injunctive relief. A
landlord shall not be subject to any court order for
injunctive relief  if the  landlord  tenders  the  actual  damages
to the court within  two business  days of the order.  Upon
application by the tenant, the court shall immediately
release to the tenant the damages paid by the landlord. If the
tenant vacates the leased premises, the landlord shall not be
permitted to rent  the  premises  again  until  such time as  the
unit would be in compliance with the warranty of
habitability set forth in section  38-12-503(1).

(c)

 In an action for possession based upon nonpayment of rent
in which  the tenant  asserts  a defense  to possession  based
upon the landlord's alleged breach of the warranty of
habitability, upon the filing of the tenant's answer the court
shall order the tenant to pay into the registry of the court all
or part of the rent accrued after due consideration  of
expenses already incurred  by the tenant based upon the
landlord's breach of the warranty of habitability.

(d)

 Whether asserted as a claim or counterclaim, a tenant may
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recover damages directly arising from a breach of the
warranty of habitability,  which may include,  but are not
limited to, any reduction  in the fair rental value of the
dwelling unit, in any court of competent jurisdiction.

(2)

 If a rental agreement contains a provision for either party in
an action related to the rental  agreement to obtain attorney
fees and costs, then the prevailing  party in any action
brought under this part 5 shall be entitled to recover
reasonable attorney fees and costs.

 Cite as C.R.S. § 38-12-507

History. L. 2008: Entire part added, p. 1824, § 3, effective
September 1.

 § 38-12-508. Landlord's defenses to a claim of breach of
warranty - limitations on claiming a breach

(1)

 It shall  be a defense  to a tenant's  claim  of breach  of the
warranty of habitability that the tenant's actions or inactions
prevented the landlord from curing the condition underlying
the breach of the warranty of habitability.

(2)

 Only parties to the rental agreement or other adult residents
listed on the rental agreement who are also lawfully
residing in the dwelling unit may assert a claim for a breach
of the warranty of habitability.

(3)

 A tenant may not assert a claim for injunctive relief based
upon the landlord's breach of the warranty of habitability of
a residential premises unless the tenant has given notice to a
local government within the boundaries of which the
residential premises  is located  of the  condition  underlying
the breach that is  materially dangerous or hazardous to the
tenant's life, health, or safety.

(4)

 A tenant may not assert a breach of the warranty of
habitability as a defense to a landlord's action for possession
based upon a nonmonetary violation of the rental agreement
or for an action for possession based upon a notice to quit
or vacate.

(5)

 If the condition alleged to breach the warranty of
habitability is the result of the action or inaction of a tenant
in another dwelling unit or another third party not under the

direction and control  of the landlord  and the landlord  has
taken reasonable,  necessary,  and timely  steps  to abate  the
condition, but is unable to abate the condition due to
circumstances beyond the landlord's reasonable control, the
tenant's only remedy shall be termination  of the rental
agreement consistent with section  38-12-507(1) (a).

(6)

 For public housing authorities and other housing providers
receiving federal financial assistance directly from the
federal government,  no provision  of this part 5 in direct
conflict with any federal law or regulation shall be
enforceable against such housing provider.

 Cite as C.R.S. § 38-12-508

History. L. 2008: Entire part added, p. 1825, § 3, effective
September 1.

 § 38-12-509. Prohibition on retaliation

(1)

 A landlord shall not retaliate against a tenant for alleging a
breach of the warranty  of habitability  by discriminatorily
increasing rent or decreasing  services  or by bringing  or
threatening to bring an action for possession in response to
the tenant having made a good faith complaint to the
landlord or to a governmental  agency  alleging  a breach  of
the warranty of habitability.

(2)

 A landlord  shall not be liable  for retaliation  under this
section, unless a tenant proves that a landlord breached the
warranty of habitability.

(3)

 Regardless of when an action for possession of the
premises where the landlord  is seeking  to terminate  the
tenancy for violation of the terms of the rental agreement is
brought, there shall be a rebuttable presumption in favor of
the landlord  that his or her decision  to terminate  is not
retaliatory. The  presumption created  by this  subsection  (3)
cannot be rebutted  by evidence  of the  timing  alone  of the
landlord's initiation of the action.

(4)

 If the landlord  has a right to increase  rent, to decrease
service, or to terminate  the tenant's  tenancy  at the end of
any term of the rental agreement and the landlord exercises
any of these rights,  there shall be a rebuttable presumption
that the landlord's  exercise  of any of these  rights  was  not
retaliatory. The presumption  of this  subsection  (4) cannot
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be rebutted by evidence of the timing alone of the landlord's
exercise of any of these rights.

 Cite as C.R.S. § 38-12-509

History. L. 2008: Entire part added, p. 1826, § 3, effective
September 1.

 § 38-12-510. Unlawful removal or exclusion

 It shall  be unlawful for a landlord to remove or exclude a
tenant from a dwelling unit without resorting to court
process, unless  the removal  or exclusion is  consistent  with
the provisions  of article  18.5 of title25,  C.R.S.,  and the
rules promulgated  by the state board of health for the
cleanup of an  illegal  drug laboratory  or is  with  the mutual
consent of the landlord  and tenant  or unless  the dwelling
unit has been abandoned by the tenant as evidenced by the
return of keys, the substantial  removal of the tenant's
personal property,  notice by the tenant,  or the extended
absence of the tenant  while  rent remains  unpaid,  any of
which would cause a reasonable person to believe the tenant
had permanently  surrendered  possession  of the dwelling
unit. Such unlawful removal or exclusion includes the
willful termination  of utilities  or the willful removal of
doors, windows,  or locks to the premises  other than as
required for repair or maintenance. If the landlord willfully
and unlawfully  removes  the tenant  from the premises  or
willfully and unlawfully  causes the termination  of heat,
running water,  hot water,  electric,  gas, or other essential
services, the tenant  may seek  any remedy  available  under
the law, including this part 5.

 Cite as C.R.S. § 38-12-510

History. L. 2008: Entire part added, p. 1826, § 3, effective
September 1.

 § 38-12-511. Application

(1)

 Unless created to avoid its application, this part 5 shall not
apply to any of the following arrangements:

(a)

 Residence at a public or private institution,  if such
residence is incidental  to detention  or the provision of
medical, geriatric, education, counseling, religious, or
similar service;

(b)

 Occupancy  under  a contract  of sale  of a dwelling  unit  or
the property  of which it is a part,  if the occupant  is the
purchaser, seller,  or a person  who succeeds  to his or her

interest;

(c)

 Occupancy by a member of a fraternal or social
organization in the portion  of a structure  operated  for the
benefit of the organization;

(d)

 Transient occupancy in a hotel or motel that lasts less than
thirty days;

(e)

 Occupancy by an employee or independent  contractor
whose right  to occupancy  is  conditional  upon performance
of services for an employer or contractor;

(f)

 Occupancy by an owner of a condominium unit or a holder
of a proprietary lease in a cooperative;

(g)

 Occupancy in a structure that is located within an
unincorporated area of a county, does not receive  water,
heat, and sewer services from a public entity, and is rented
for recreational purposes, such as a hunting cabin, yurt, hut,
or other similar structure;

(h)

 Occupancy  under  rental  agreement  covering  a residential
premises used by the occupant  primarily  for agricultural
purposes; or

(i)

 Any relationship between the owner of a mobile home park
and the owner of a mobile home situated in the park.

(2)

 Nothing in this section shall be construed to limit remedies
available elsewhere in law for a tenant  to seek to maintain
safe and sanitary housing.

 Cite as C.R.S. § 38-12-511

History. L. 2008: Entire part added, p. 1827, § 3, effective
September 1.
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I
n 2006, the Colorado Clean Indoor Air Act (Act) went into
effect for the purpose of preserving and improving the health,
comfort, and environment of Coloradans by limiting their

exposure to tobacco smoke.1 The legislature amended the statute
to add protection against involuntary exposure to medical mari-
juana smoke in 2010 and recreational marijuana smoke in 2013.2

As a result, smoking is now prohibited in most indoor public
places, including public buildings, restaurants, bars, gaming facili-
ties, theaters, museums, educational facilities, indoor sports arenas,
the common areas of hotels and motels, and any place of employ-
ment not exempted.3 The Act exempts private homes, residences,
and cars, unless they are used for child or day care.4 Apartment
complexes, condominiums, and other multi-unit residential facili-
ties are subject to smoking prohibitions with regard to indoor com-
mon areas, such as restrooms, lobbies, hallways, elevators, and
within fifteen feet of the main entrance of an apartment building.5

Beyond that, whether smoke-free housing is available in multi-unit
communities is left to the discretion of the owners and operators.6

As a result, many residents of multi-unit housing have little re -
course if their neighbors smoke. As the saying goes, “[i]f your
neighbor smokes, you do too.” This article is intended to assist
those planning or considering the implementation of smoking re -
strictions in multi-unit residential communities.

Secondhand Smoke as a 
Legal Issue in Multi-Unit Housing

While the evidence proving the danger of cigarette smoke is
now irrefutable,7 smoking persists, as it has for decades, as the
number one cause of preventable death and disease in the United
States.8 According to the Surgeon General, cigarette smoking and

secondhand smoke exposure together cause one out of five—or
480,000—deaths each year.9 Lung cancer is still the number one
cause of cancer deaths for both women and men in the United
States.10 In Colorado, tobacco use kills more than 5,100 residents
each year and costs tax payers nearly $2 billion in healthcare and
more than $1 billion in lost productivity.11

More than 20 million Americans have died from smoking since
the Surgeon General’s first report on smoking and health was
issued in 1964.12 Approximately 2.5 million of them were not
smokers.13 They died as a result of breathing secondhand smoke,
air contaminated by other people’s smoke.14 Secondhand smoke,
involuntarily inhaled by nonsmokers, can cause or exacerbate exist-
ing health issues, including cancer, respiratory infections, and
asthma.15 Nonsmokers who are exposed to secondhand smoke at
home increase their risk of developing lung cancer by 20% to
30%.16

Just as there is no such thing as a safe cigarette, there is no risk-
free level of exposure to secondhand smoke.17 Ventilation and
other air filtration technologies cannot fully eliminate the health
risks caused by secondhand smoke exposure.18 Smoke migrates
through shared ductwork, baseboards, light fixtures, electrical sock-
ets, cracks, and crevices. As a result, there is simply no way to con-
tain smoke between units.19 According to the American Society of
Heating, Refrigerating and Air-Conditioning Engineers
(ASHRAE), which sets the standards for indoor air quality, there is
no approach,

including current and advanced dilution ventilation, “air cur-
tains” or air cleaning technologies, [that has] been demonstrated
or should be relied upon to control health risks from ETS [envi-
ronmental tobacco smoke] exposure in spaces where smoking
occurs. . . .20
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In fact, “the operation of a heating, ventilating, and air conditioning
system can distribute secondhand smoke throughout a building.”21

Smoke-Free Housing
Cigarette smoking by adults is at its lowest rate since 1965,

dropping to 17.8% in 2013.22 Many people recognize that second-
hand smoke is not merely unpleasant—it is dangerous. They have
grown accustomed to smoke-free restaurants, movie theatres,
planes, and workplaces. Consequently, it is no surprise that demand
for smoke-free multi-unit housing is strong and growing. 

The U.S. Department of Housing and Urban Development
(HUD) has encouraged the adoption of smoke-free housing poli-
cies for years.23 As of September 2014, more than 500 housing
authorities have instituted smoking prohibitions.24 In Colorado, at
least thirty-three housing authorities have adopted or are phasing
in no-smoking policies for at least some of their properties, includ-
ing Aurora, Boulder, Delta, Denver, Englewood, Estes Park, Fort
Collins, Grand Junction, Holyoke, Longmont, Loveland, Mon-
trose, Salida, and Sterling.25 Given that the vast majority of people
do not smoke, it is highly likely that it is only a matter of time
before smoke-free multi-unit housing becomes the norm.

Going Smoke-Free Can Be Good for Business
Implementing smoke-free policies makes good business sense

for several reasons. These are discussed below.

Market Advantage
Twenty-five percent of U.S. residents, approximately 79 million

people, live in multi-family housing.26 According to the National
Multi-Unit Housing Council (NMHC), a majority of them prefer
to rent in smoke-free communities.27 About half report they have
moved or would move as a result of secondhand smoke intrusion.28

Reduction of Turnover and Maintenance Costs 
Readying a unit that is free from smoke and the damage it

causes to walls, cabinets, window coverings, carpeting, and pads is
less expensive, easier, and faster. According to HUD’s Office of
Lead Hazard Control and Healthy Homes, the cost of turning
over a smoking unit between tenancies can cost two to seven times
more than turning over a smoke-free unit.29 The potential savings
are significant. One study concluded that if smoke-free policies
were implemented in subsidized housing across the country, tax-
payers would save approximately $133 million in renovation
expenses alone.30

Mitigation of Fire Risk and Possible 
Reduction in Insurance Costs

Smoking is a leading cause of civilian home fire deaths.31 Smok-
ing-related fires cause $326 million of property damage each year.32

Housing providers who adopt smoke-free policies reduce the risk
of fire on their properties and may be eligible for lower insurance
premiums as a result.

Simplifying the Residential Property 
Owner’s Management of Marijuana 

The legalization of medicinal and recreational marijuana in
Colorado has complicated the work of both private and public

housing providers. Amendment 64 permits persons 21 years of age
or older to consume, home-grow, and possess limited amounts of
marijuana.33 Though state law legalizes marijuana use within one’s
home, it is still a crime under federal law to manufacture, distribute,
or possess marijuana,34 a Schedule 1 substance pursuant to the
Controlled Substances Act (CSA).35 The state law is also in direct
conflict with federally subsidized housing admission requirements
established by the Quality of Housing and Work Responsibility
Act (QHWRA) of 1998,36 which affords public housing authori-
ties the discretion to deny housing admission to or terminate an
individual marijuana user from their housing programs.37

Like their federally subsidized counterparts, Colorado’s private
housing providers also retain the right to prohibit the smoking of
marijuana on the premises of their residential rental properties.
Section 6(d) of Amendment 64 expressly recognizes the property
owner’s right to prohibit or regulate the possession, consumption,
use, display, transfer, distribution, sale, transportation, or growing
of marijuana on or in their property.38 And contrary to popular be -
lief, state and federal fair housing laws do not grant residents the
right to smoke marijuana in their rental property as a reasonable
accommodation for disability.39 The act of smoking tobacco or
marijuana is not a protected right.40 Smokers do not constitute a
protected class.41 No-smoking policies are not discriminatory
under state or federal fair housing laws. Across-the-board no-
smoking policies simplify the burden of enforcement for housing
providers who wish to ban the use of smoked drugs from their res-
idential premises.

Mitigation of Liability as it Applies to 
Fair Housing and Other Resident Claims

The Fair Housing Act prohibits discrimination in housing on
the basis of race, color, religion, sex, national origin, familial status,
and disability.42 The law affords qualified persons a private right of
action for which they may seek compensatory and punitive dam-
ages, as well as attorney fees.43 The Fair Housing Act requires most
housing providers to grant requests for reasonable accommodation
when made by qualified residents or applicants. A reasonable
accommodation is defined as:

a change, exception, or adjustment to a rule, policy, practice, or
service that may be necessary for a person with a disability to
have an equal opportunity to use and enjoy a dwelling, including
public and common use spaces.44

To qualify for a reasonable accommodation, the requester must be
disabled within the meaning of the law. Qualified individuals are
those (1) with a physical or mental impairment that substantially
limits one or more major life activities; (2) regarded as having an
impairment; and/or (3) with a record of an impairment.45

While people who smoke do not constitute a protected class for
purposes of fair housing protection, state and federal fair housing
laws protect the rights of persons with affected disabilities to be
free from secondhand smoke exposure if they are adversely affected
by such exposure.46 In the context of secondhand smoke exposure,
disabilities such as asthma, chronic obstructive pulmonary disor-
der (COPD), multiple chemical sensitivity disorder, environmental
illness, and other respiratory or heart conditions may constitute
grounds for reasonable accommodation on the part of a housing
provider.47 Reasonable accommodation of a disability could
include the adoption and implementation of no-smoking multi-
unit housing policies. 
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Reducing resident exposure to secondhand smoke by way of no-
smoking multi-unit housing policies can make an enormous dif-
ference to people living with chronic health conditions. At the
same time, such policies can work to mitigate a housing provider’s
risk of liability under state and federal fair housing laws and other,
seemingly inevitable, claims for those not necessarily protected
under fair housing theories. For example, no-smoking policies will
also protect housing providers and homeowners associations from
claims of nuisance, breach of quiet enjoyment, and the warranty of
habitability as a result of secondhand smoke intrusion in multi-unit
housing communities. 

Three-Phase Approach to Implementing 
Smoke-Free Housing Policies 

Multi-unit housing providers who wish to implement smoke-
free policies need not reinvent the wheel. Free resources designed
to make the transition as easy as possible are readily available. In
October 2014, HUD, through the Office of Lead and Hazard
Control and Healthy Homes, published Change is in the Air, a free
comprehensive guide for the benefit of multi-unit housing
providers.48 HUD has also compiled toolkits, which include infor-
mation about secondhand smoke exposure, talking points, forms,
model lease language, and enforcement tips. The CDC Office on
Smoking and Health also funds tobacco control programs
throughout the country, including Colorado.49

Colorado’s own Amendment 35,50 a voter-approved tax increase
on cigarettes and other tobacco products, makes it possible for
some local public health agencies to provide a wide variety of
resources, including sample forms, resident surveys, model policy
language and notices, property signage, technical assistance, and
even on-site cessation support. Outlined below is a three-phase
process for implementing smoke-free housing policies. 

Phase One: Planning
Review notice requirements for lease modification. Before

adoption, it is critical to review the property’s notice requirements,
including any applicable federal regulations, as they apply to the
modification of house rules or the adoption of new lease terms or
addenda. Failing to provide residents sufficient notice of a policy
change will, at best, greatly increase the likelihood of enforcement
difficulties and most likely render the no-smoking policies unen-
forceable. Ideally, housing providers will give staff and residents at
least six months’ notice of the anticipated policy change. Sample
implementation timetables are available through HUD’s Smoke-
Free Housing website.51 Once notice requirements are established,
housing providers are in the best position to work backward from
the effective date and devise an implementation plan that best
serves the given housing community. 

Seek approval from boards and other decision makers. When
considering the implementation of no-smoking policies, perhaps
nothing will prove more important than the support and coopera-
tion of decision makers, staff, and residents. Presenting compelling
evidence of the health risks associated with secondhand smoke
exposure or promised cost savings may not be enough to secure
buy-in. For people not intimately familiar with the costs and risks
of secondhand smoke, the advantages of imposing smoking restric-
tions in a housing community may not be obvious. As a result, ini-
tial efforts to introduce smoke-free policies may be met with

understandable reluctance. Proponents should anticipate questions
about the legality of such policies, residents’ rights, post-imple-
mentation retention rates, and market demand. Perhaps more than
anything else, however, questions about the housing provider’s abil-
ity to successfully enforce smoking restrictions may dominate the
discussion. Advocates should prepare a strong case. The evidence
that such policies make good business sense is there. 

Consult other housing providers who have gone through the
process. Housing providers contemplating the adoption of smoke-
free housing policies will likely benefit from discussion with some-
one who has already made the transition. In addition, HUD’s
action guide “Change is in the Air” provides numerous testimonials
from housing providers who elected to go smoke-free.52 The guide,
especially when read in conjunction with HUD’s toolkits, addresses
almost everything a housing provider will need to know about
planning, implementing, and enforcing smoke-free housing poli-
cies. 

Engage staff. As with almost everything, effective communica-
tion is critical. Engage staff early and often. Ideally, staff should be
involved in the earliest stages of planning. Successful adoption and
enforcement of any new housing policy necessarily depends on
their understanding and cooperation. Time spent educating staff
about the benefits of smoke-free policies will likely be time well
spent. Initial training that addresses the purpose of the policy, as
well as enforcement protocol, will prepare staff to answer questions,
address concerns, and otherwise support and enforce the policy.
Ideally, such training should be repeated with new employees and
offered at least annually for all other staff. 
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Consider conducting a resident survey. Board members, own-
ers, and other decision makers may want resident feedback before
they implement a significant community-wide change in policy.
Consider gathering such information through a language-appro-
priate resident survey. It can be short and will likely be worth-
while.53

The purpose of a resident survey is four-fold. It will serve to alert
residents and staff that smoke-free housing policies are being con-
sidered. It will lend credibility to the process by letting residents
know that their opinions matter. It will give the housing provider
valuable insight with regard to the residents’ desire for or receptivity
to smoke-free housing. Finally, it will likely yield data, surprising
to some, demonstrating that a majority of residents support smok-
ing restrictions for a variety of reasons. Free sample surveys, some
in Spanish, are readily available online.54

Decide what to prohibit. For purposes of enforcement, it is
advisable to ban all forms of smoke and emission on the property.
A policy could prohibit the use of tobacco, marijuana, and elec-
tronic smoking devices. Such a policy would define “smoking” in
the broadest of terms. For example:

The term “smoking” means inhaling, exhaling, breathing, burn-
ing, vaping, carrying, or possessing any lighted, ignited, or elec-
tronically operated cigar, cigarette, pipe, or other product or sim-
ilarly lighted product in any manner or any form.55

Housing providers who adopt a partial, rather than complete, ban
should anticipate that smoke drift will make gathering proof of
noncompliance more difficult for staff, who will be expected to dis-
tinguish between smoke that is banned from the property and
smoke that is not. In cases where electronic smoking devices are
permitted but marijuana and other smoked drugs are not, for
example, the use of the prohibited substances can be undetectable if
used in a vaporizing device. 

Decide whether to allow a designated smoking area. The hous-
ing provider contemplating smoking restrictions must decide
whether to carve out one or more designated outdoor smoking
areas on the premises. Not surprisingly, the arguments for such an
allowance go both ways. Some consider the allowance of a desig-
nated smoking area to be a less drastic alternative to wholly ban-
ning smoking on the premises. This is especially true where the
layout of a particular property lends itself to a more customized
approach to smoking restrictions. Confining smoking to a particu-
lar area rather than banning it altogether, proponents contend, may
reduce residents’ resistance and increase the likelihood of compli-
ance. Others believe a designated smoking area sends a mixed mes-
sage about smoking on the premises and makes enforcement more,
not less, difficult while creating different, albeit potentially more
contained, maintenance responsibilities. 

For housing providers inclined to allow a designated smoking
area on the premises, if only as an interim step toward a full-prop-
erty ban, there are a few practical considerations to bear in mind.
Expect disagreement among residents as to where the area should
be located. Pursuant to statute, designated smoking areas must be
at least fifteen feet from an entryway.56 Local ordinances may
impose stricter standards. Regardless, smoking areas should be
located outside the proximity of children’s play areas, main pedes-
trian pathways, entrances, and windows. 

To increase the likelihood they will be used, designated smok-
ing areas should be clearly identified. Adequate and language-
appropriate signage should be posted. From a practical standpoint,

inconvenient or otherwise undesirable smoking areas are less likely
to be used. Sufficient trash receptacles and adequate lighting will
be necessary. An inclement weather shelter that is accessible to per-
sons with disabilities is strongly recommended. 

Decide whether to allow grandfather clauses or mutual rescis-
sions. In this context, a grandfather clause would allow a current
resident to smoke beyond the date the new no-smoking policy
goes into effect. As is true of designated smoking areas, opinions
vary about the use of grandfather clauses as a means by which to
ease the implementation of no-smoking policies. Opponents con-
tend grandfather clauses do little more than prolong the inevitable,
make enforcement more difficult, foster confusion and frustration
within the community, and create conflict among residents.57 For
residents wholly in favor of the smoking ban, selective enforcement
of the rule may undermine confidence in staff and their willing-
ness to enforce housing policies. For new residents who only reluc-
tantly accept it, exceptions to the rule may be met with resentment
against those granting and receiving the allowance. Like partial
smoking bans, the blurred line a grandfather clause may create can
prove burdensome to staff responsible for tracking down the source
of smoke-drift and enforcing violations. 

An alternative to the grandfather clause is the mutual rescission.
In this context, a mutual rescission would allow a current resident
to voluntarily vacate his or her unit before the expiration of the
lease term and before the new rule goes into effect, without penalty.
For housing providers who recognize the advantages of releasing
residents who do not wish to live in a smoke-free community in
favor of those who do, mutual rescission may be an option worth
considering. 

Draft the no-smoking policy. Once these decisions are made, a
housing provider must draft the no-smoking policy that best suits
the community’s needs. The availability of sample policies and
lease language make the process easy. HUD offers an abundance
of resources tailored to the needs of housing providers throughout
the country.58 In Colorado, toolkits designed to address the needs
of housing providers, residents, and attorneys are available online
at no cost through Jefferson County Public Health.59

Ultimately, the best policies—be they addenda or provisions
added to a lease agreement—are clear and language-appropriate.
They provide written notice to current and prospective residents
that they, along with their household members, guests, and other
persons under their control, are prohibited from smoking anywhere
on the premises. They explain the purpose behind the no-smok-
ing policy, what constitutes a violation, how violations will be inves-
tigated, and when the policy will take effect. They provide notice
with regard to how the policy will be enforced and warn about the
costs of remediation and other consequences of noncompliance.
They outline the process by which residents may report suspected
violations. If the property restricts smoking to a designated area,
they clearly identify its location and advise residents as to the
proper disposal of smoking paraphernalia.

Finally, because it will not always be possible for even the most
committed staff to identify the source of smoke in violation of the
policy, housing providers may want to include a disclaimer in their
smoke-free housing policy that puts current and future residents
on notice that the housing provider cannot offer a fool-proof guar-
antee to eliminate all secondhand smoke exposure. A statement
that the community’s smoke-free policy necessarily depends on the
cooperation of residents will help manage residents’ expectations
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and encourage self-governance. Ideally, any disclaimer should
include a statement that the failure or inability to enforce any part
of the smoke-free policy does not thereafter serve as a waiver of the
right to enforce the policy. 

Phase Two: Preparing the Community for the Change
Provide proper notice to residents. Provide language-appropri-

ate notice to all residents about the new no-smoking policy.
Include a copy of the lease addendum or rule they will be expected
to sign, along with an explanation as to why the policy is being
implemented. Clearly advise residents of the date the no-smoking
policy will go into effect. To best foster community cooperation
and support, consider hosting a residents’ meeting to outline the
policy, answer questions, and address concerns. Take time to
explain the rationale for adoption: the mitigation of fire risk, the
added health benefits for staff and residents, the reduction of main-
tenance and turnover costs, and the growing market demand for
smoke-free housing. Consider enlisting a representative from the
local public health department to participate, lend support, answer
questions, and provide resources. If resident surveys were collected
and indicate that a significant percentage of residents do not favor
the implementation of smoke-free policies, it may prove worth-
while to enlist a meeting facilitator—a mediator or other third-
party neutral—to moderate discussion between staff and residents
before the policy goes into effect. 

Have cessation resources available. Cigarettes are designed to
be highly addictive.60 Bronchodilators are added to make it easier
to take in smoke.61 Salt is added to make smoke inhalation
smoother and less irritating.62 Sugar is added to enhance nicotine’s
addictive effects.63 Ammonia is added to increase the speed with
which the nicotine hits the brain.64 As a result, quitting is difficult
for almost everyone. Successful efforts to implement smoking
restrictions will acknowledge the realities of nicotine addiction and
avoid setting a tone that inadvertently pits people who smoke
against those who do not. 

Implementing no-smoking restrictions without making smok-
ing-cessation resources available could impose a particularly sig-
nificant burden on low-income residents who are less likely to have
the means by which to leave the property if that would be their
preference. That can and should be avoided. Providing residents
with smoking cessation resources can help set an optimal tone and
reinforce the message that the new policies are designed to serve
the entire community—those who smoke and those who do not. 

Ideally, the process of adopting and implementing no-smoking
policies includes the availability of appropriate, culturally compe-
tent resources and referrals. Some local and state health depart-
ments are funded to provide resources to people who want to quit
smoking. The toll-free number of the National Network of
Tobacco Cessation Quit-line, 1-800-QUIT-NOW, connects
callers to their state quit-line. And at least some of Colorado’s local
public health agencies offer cessation information or even free on-
site services. Letting residents know about such resources can help
create a more receptive climate.

Phase Three: Promoting and 
Enforcing No-Smoking Policies 

Promoting the policy. Consider hosting a roll-out event that
includes a tobacco educator from the American Lung Association
or the local public health department on the date the policy goes
into effect. Providing information about the dangers of second-
hand smoke exposure and the benefits of smoke-free housing and
otherwise making resources available in the community’s recre-
ational center or common space will help publicize the new rule
and reinforce the belief that staff intends to enforce it. 

Post sufficient language-appropriate signage. Once the policy
goes into effect, housing providers should effectively communicate
and publicize it to staff, residents, prospective residents, and visitors
throughout the property. Adequate, language-appropriate signage
is available at little or no cost from funded local public health
departments or GASP of Colorado.65 Updating the property’s
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advertising, website, and promotional materials to publicize the
availability of smoke-free housing to prospective renters will be
important. Once the property is smoke-free, housing providers can
take advantage of free advertising on GASP of Colorado’s website.66

Enforcing the policy. Ultimately, smoke-free housing policy
implementation is intended to make people’s lives better, not
worse. To ensure successful implementation and enforcement, staff
must be adequately trained and mindful about unintended conse-
quences. Although smoke-free policies establish rules with regard
to prohibited activities, they should not be used as a pretext to evic-
tion or to prohibit anyone from renting a unit simply because he
or she smokes. This is especially important in the context of low-
income housing, where both residents who smoke and those who
do not have fewer housing options. Like everyone else, renters who
smoke will be required to abide by the terms of the community’s
rental contract. Current residents should not be asked to vacate the
property because it has gone smoke-free.67 Staff may not ask cur-
rent or prospective residents if they or members of their household
smoke,68 nor should they maintain nonsmoking waiting lists.69

Most important, no-smoking policies must not be enforced in a
way that discriminates against people on account of race, religion,
color, national origin, disability, or other protected status.70

No-smoking policies should be enforced like any other housing
policies. Written protocol should include a clear and consistent
multi-step approach to enforcement that encourages an interac-
tive, rather than punitive, process. Staff should be adequately
trained to document and promptly investigate complaints about
noncompliance. Residents should be afforded a safe and anony-
mous mechanism by which to report suspected violations. 

Conclusion
Smoke-free housing should be available to those who want or

need it, regardless of socioeconomic status. Implementing smoke-
free policies is a winning proposition for owners, staff, and resi-
dents. Those who represent housing providers would be well
advised to encourage their clients to adopt smoke-free housing
policies.
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Rev. 2/12/2016 
This Sample and the information included herein is not offered as and should not be construed as legal 
advice. It is being provided for the convenience, education and support of those interested in no-smoking 
policies in multi-unit housing. You should not act nor rely on this information without first seeking the 
advice of an attorney. 

SAMPLE RESIDENT SURVEY 

Date 

Dear Residents: 

The [Property or Management Company] aims to [include part of mission statement 
here, i.e., “serve the community by making safe housing affordable”]. In an effort to 
provide safe housing that will best meet the needs of all residents of [Property or 
Community], we need your opinion about smoking on the premises.  Your opinions are 
valuable and will be considered if and when new policies are planned. The information 
you provide is anonymous and will not be used against you. 

Here is what we need you to do: 

• Please complete this survey.  Do not write your name anywhere on the 
survey.   

• If you would like help filling out your survey, please call [Program 
Coordinator] at [phone number] or e-mail at [e-mail address]. 

• Please put your survey in the rent collection box in your manager’s office 
no later than [date].   

  
Resident Survey 

1. How many years have you lived at [Property]?      

2. Does anyone smoke inside your unit?   Yes   No   

If yes, how many occupants in your unit smoke?  _____ 

3.  How often does anyone (occupant or guest) smoke in your unit:   

 more than five times a day 

 3-5 times a day 

 1-3 times a day 

 once a week 
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4. Have you ever noticed the smell of tobacco smoke coming from another unit or 
from outside the building?  Yes  No

If yes, did the smoke bother you?  Yes  No

5. Does any occupant in your unit have a medical condition that is made worse by 
exposure to tobacco smoke?  (Examples:  heart or lung disease, asthma, 
allergies, eye irritation, emphysema, breathing difficulties)  Yes  No

6. Are you concerned about the health effects of secondhand smoke on you or 
someone else in your unit? (Examples:  infants/children, elderly)  Yes  No

7. Which policies would you support? (CHECK ALL THAT APPLY.) 

 I would support a “No-Smoking Policy” that prohibits smoking anywhere 
on the property (no smoking in individual units nor anywhere else on the 
property).  

 I would support a Policy that would prohibit smoking in inside common 
areas (hallways, stairwells, laundry room, lobby).  

 I would support a Policy that would prohibit smoking in all common areas 
(recreation areas, playground, pool hallways, parking lot, stairwells, 
laundry room, lobby).  

 I would support a Policy that restricted smoking on the property to 
designated outdoor areas. 

 I would support a Policy that designated SOME buildings or wings on the 
property as “Smoking” and others as “Non-Smoking.”

 I would support a Policy that would require people to smoke at least 
twenty-five (25) feet from building entrances and window openings. 

 I would support a Policy that would prohibit smoking on balconies and 
patios. 

 I would not support any Policy that restricts smoking. I believe people 
should be allowed to smoke in residential units and anywhere on the 
property.   

8. If certain buildings were designated as non-smoking, would you be interested in 
moving into a no-smoking building?  Yes  No
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9. If certain buildings were designated as smoking, would you be interested in 
moving into a smoking permitted building?  Yes  No

10. If [Property] prohibited smoking on the entire premises, but included one or more 
designated smoking areas outside, do you have an opinion on where a 
designated smoking area should be located? Yes No

If yes, please describe location:  _______________________________ 

11. If your building, including all individual units, became non-smoking, what would 
you do? 

 I/we prefer to live in a no-smoking building 

 I/we would smoke outside 

 I/we would consider moving 

 I/we would try to quit smoking 

12. Would you be interested in participating in free quit smoking classes?  
 Yes  No

Are there other thoughts you have about smoking that you would like to share? 

______________________________________________________________________
______________________________________________________________________
______________________________________________________________________
______________________________________________ 
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SAMPLE RESOLUTION NO.  _______

NO-SMOKING POLIC[IES] FOR [PROPERTIES]

WHEREAS, the mission of the [Company/PHA] is to [“…….” include mission].

WHEREAS, the U.S. Department of Housing and Urban Development (HUD) 
encourages, most recently in NOTICE: H 2012-25, owners and management agents 
participating in multifamily housing rental assistance programs to implement no-
smoking housing policies in some or all of the properties they own or manage.  

WHEREAS, the U.S. Surgeon General’s Report, The Health Consequences of 
Involuntary Exposure to Tobacco Smoke, has concluded that “there is no risk-free level 
of exposure to secondhand smoke” and that secondhand smoke (SHS) can migrate 
between units in multifamily housing, causing respiratory illness, heart disease, cancer, 
and other adverse health effects in neighboring families. The elderly, the young, and 
the disabled populations are especially vulnerable to the adverse effects of smoking.  
The Surgeon General’s Report further provides that SHS is linked to an increased 
likelihood of ear infections, acute respiratory infections, and severe asthma in children 
and Sudden Infant Death Syndrome (SIDS).   

WHEREAS, the American Society of Heating, Refrigerating and Air-Conditioning 
Engineers has determined that there is currently no air filtration or other ventilation 
technology that can completely eliminate all the carcinogenic components in SHS and 
the health risks caused by SHS exposure, and recommends that indoor environments 
be no-smoking in their entirety. 

WHEREAS, the American Lung Association considers cigarette smoking the number 
one cause of preventable disease in the United States.  

WHEREAS, by reducing the public health risks associated with tobacco use, [these no-
smoking policies] will enhance the effectiveness of federal and local efforts to provide 
increased public health protection for multi-unit residents.

WHEREAS, smoking poses a fire hazard. No-smoking buildings reduce fires and fire-
related deaths and injuries in housing and may also reduce insurance costs.  

WHEREAS, making properties no-smoking is cost effective.  Maintenance costs are 
higher in a smoking unit because of cigarette burn damage and residue left on walls. 

WHEREAS, the [Company or PHA] Resident Advisory Board voted [list vote (i.e., 
unanimous)] on [date] to recommend approval of no-smoking policies for [Property(ies)] 
to the […] Board. 
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WHEREAS, the [Company/PHA] Board desires to promote a healthy and safe 
environment for its residents and employees, and benefit from savings to operational 
costs. 

NOW, THEREFORE, BE IT RESOLVED that the [Company/PHA] approves the 
attached no-smoking housing policies for the following multi-unit residential properties,
[list properties]. 

Dated and approved this xx day of _______, 20__ 

[COMPANY OR PHA] BOARD 
PRESIDENT: 

________________________________
[NAME] 

ATTEST: 
________________________________________

_________________, Secretary 
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SAMPLE 
NO-SMOKING HOUSING POLICY

[PROPERTY OWNER’S] NO-SMOKING HOUSING POLICY FOR 
[PROPERTY/IES] 

Purpose. 

Due to the increased risk of fire, increased maintenance costs, and the known health 
effects of secondhand smoke, the [Property Owner] hereby declares that a no-smoking 
housing policy (the “Policy”) shall be enforced at [PROPERTY/IES]. 

Definitions. 

Smoking means inhaling, exhaling, burning, or carrying any lighted or heated cigar, 
cigarette, or pipe or hookah, or any other lighted or heated tobacco or plant product 
intended for inhalation, including but not limited to marijuana and tobacco, whether 
natural or synthetic, in any manner or in any form. “Smoking” also includes the use of an 
electronic delivery device which creates an aerosol or vapor, in any manner or in any 
form.

Electronic Delivery Device (EDD) means an electronic device when activated emits a 
vapor or aerosol that may be inhaled or absorbed by the user including but not limited to 
E-cigarettes, E-cigar, E-pipe, vape pen, E-hookah.  Electronic Delivery Device also
includes any component part or accessory of such device whether or not sold
separately and includes any substance with or without nicotine intended to be
aerosolized or vaporized during the use of the device.

Resident: The term “resident” means any tenant, occupant, household member, and/or 
family member who resides at any of the Properties.  

Rules and Regulations. 

All residents, employees, business visitors, invitees, and guests must abide by the 
following rules and regulations:  

1. Prohibition of Smoking Inside the Buildings. Smoking shall not be permitted
and no person shall smoke anywhere inside individual apartment units, or in any
buildings at the Properties including all common areas (such as entryways,
hallways, restrooms, elevators, stairways, and laundry rooms). Smoking shall be
prohibited in all openings to all buildings and individual apartment units, including
window and door openings.
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2. Prohibition of Smoking Outside the Buildings. Smoking shall not be permitted
and no person shall smoke at any outdoor or semi-enclosed areas including
individual decks, patios, porches, balconies, yards, common areas or adjoining
grounds of buildings, entryways, playground areas, swimming pools,
barbeque/cooking areas, seating areas, and parking lots.

3. Where Smoking is Allowed. Smoking is only allowed in limited specific
designated area(s) as identified by signs located at: (list locations)

(NOTE TO HOUSING PROVIDER: it is recommended that any designated 
smoking area be located at least 25 feet from any building or other 
smoking-prohibited areas.) 

4. Proper Disposal of Smoking Materials. Smoking- related products must be
properly disposed of in a safe manner. Residents, for example, may not throw
cigarette butts on the ground.

5. Compliance by Resident’s Guests. Resident is responsible for informing
guests, invitees and business visitors of this policy and for ensuring resident’s
guests’, invitees’ and business visitors’ compliance with this Policy.

6. Lease Violation. A violation of this Policy will be considered a lease violation.
Repeated violations of this Policy may result in termination of tenancy and
possible financial costs to remediate damage created by smoke odor or residue
in resident’s apartment unit and/or damage caused to property due to smoking in
non-designated areas.

7. Complaints. If resident witnesses someone smoking or if resident smells smoke
from a tobacco, marijuana, plant product or other substance in any place within
the interior of any building on any of the Properties or if resident witnesses
someone smoking on the grounds somewhere other than the designated
smoking area, resident is encouraged to report the violation or the odor to the
Property Manager as soon as possible. [Property Owner] prefers that all
complaints be reported in writing.

8. Investigations. Property Managers receiving a complaint will seek the specific
source of the reported smoke and will take appropriate enforcement action as
soon as possible. Property Managers are not required to take steps in response
to smoking complaints unless Property Managers have personal knowledge of
said smoking or have been given notice of said smoking.

9. Communication of Policy. This Policy shall be communicated by the Property
Manager to all current residents and employees of the [Property Owner] at least
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sixty (60) days prior to its effective date and at the time of employment for all new 
employees, and prior to admission and/or prior to the signing of a lease for any 
new resident.  

a. New residents shall be given two (2) copies of this Policy. After review, the
resident must sign one copy and return the executed copy to the Property
Manager prior to moving in. The Property Manager shall place the signed
copy in the resident's file.

b. Upon adoption of the Policy, all current residents of the Properties shall be
given two copies of the Policy by the Property Manager. After review,
resident must sign one copy and return the executed copy to the Property
Manager within ten (10) days. The Property Manager shall place the
signed copy in resident's file.

10.Effective Date. Effective [date TBD], all residents will be required to comply with
this policy, regardless of their move-in date.

11.Disclaimer. Resident acknowledges that [Property Owner’s] adoption of this
Policy and its efforts to designate any of the Properties as no-smoking do not in
any way change the standard of care that the Property Manager would have to a
resident to render buildings designated as no-smoking any safer, more habitable,
or improved in terms of air quality standards than any other rental premises.
[Property Owner] specifically disclaims any implied or express warranties that
any building, common area, or resident’s individual apartment unit will have any
higher or improved air quality standards than any other rental property. [Property
Owner] cannot and does not warrant or promise that any building or individual
resident unit located at any of the Properties will be free from secondhand
smoke.

12.Effective Date. The effective date of this Policy shall be ______________.
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Resident Certification. 

I have read and understand this Policy, and I agree to abide by its provisions. 

I understand that failure to comply with this Policy may constitute a lease 
violation and that repeated lease violations may be cause for termination of my 
tenancy.  

I acknowledge that [Property Owner’s] adoption of this Policy does not make 
[Property Owner] or any of its managing agents the guarantor of my health or of 
the no-smoking condition of any of the Properties. I further acknowledge that 
Property Manager’s ability to police, monitor, or enforce the agreements of this 
Policy is dependent in significant part on voluntary compliance by the residents of 
the Properties. 

Resident Signature: 

Apartment Number:  Date: 

Adopted:  Date TBD
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SAMPLE 
MARIJUANA (CANNABIS) POLICY

[COMPANY]’S POLICY FOR [PROPERTY(IES)]

Introduction. 

Due to the Federal prohibition of the manufacture, distribution, and possession of 
marijuana even when state law authorizes its medical and/or personal use, along with 
the increased risk of fire, increased maintenance costs, noxious odor, and the known 
health effects of marijuana, the [Company] hereby declares that it continues to have 
zero tolerance for marijuana use, as defined below.  [Company]’s Marijuana Policy (the 
“Policy”) for [PROPERTY/(IES)] (the “Properties”) shall be strictly enforced for all 
residents.   

Copies of this Policy shall be distributed to all current residents, new residents, 
applicants, and employees. 

Background. 

In Colorado, cannabis for medical use became legal on June 1, 2001.  Colorado’s 
Amendment 64 makes it legal under state law for people 21 years old or older to 
possess and cultivate certain amounts of marijuana for personal use. However, 
marijuana is regulated by both state and federal law, and the Federal Controlled 
Substances Act, 21 U.S.C. § 801, et seq. (the “CSA”), continues to prohibit the 
manufacture, distribution, and possession of marijuana even when state law authorizes 
its use. Under the Supremacy Clause of the U.S. Constitution, article VI, paragraph 21, 
federal law supersedes state law where there is a direct conflict of laws.  Further, even if 
a person has a prescription for medical marijuana, the Federal Fair Housing Act states 
that a disability/handicap “does not include the current, illegal use of or addiction to a 
controlled substance” as defined in the CSA.

The Quality Housing & Work Responsibility Act of 1998 (Public Housing Reform Act), 42 
U.S.C. § 13661 requires that public housing authorities and owners of other federally- 
assisted housing establish standards and lease provisions that prohibit admission into 
federally-subsidized programs based on the illegal use of controlled substances,  
including marijuana even where legalized by state law. 

Definitions. 

Marijuana: The term “marijuana” means any plant of the genus Cannabis which is a 
coarse bushy annual with palmate leaves and clusters of small green flowers.  The plant 
yields tough fibers and narcotic drugs.  
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Resident:  The term “resident” means any tenant, resident, household member, or 
family member who resides at any of the Properties. 

Rules and Regulations. 

All residents, employees, business visitors, invitees, and guests must abide by the 
following rules and regulations: 

1. Notice to Applicants.  All prospective residents and housing applicants will be 
informed that the Controlled Substances Act (“CSA”) lists marijuana as a 
Schedule I drug, and that the possession of marijuana or any other Schedule I 
drug, even if in possession of a current medical marijuana registration, will not be 
allowed in any of the Properties.  

2. Admission Prohibited. Admission into any of the Properties is prohibited to a 
household with member(s) who is/are illegally using marijuana, or any other 
controlled substance. 

3. Marijuana Prohibition. [Company] will adhere strictly to the federal law with 
regard to all use of marijuana or any other substance listed as a Schedule I drug 
under the CSA.  Residents may not possess or be engaged in the cultivation, 
manufacturing, use of, or distribution of such drugs.  

4. Medical Marijuana is not a reasonable accommodation.  Federal 
nondiscrimination laws do not require public housing authorities or owners to 
allow marijuana use as a reasonable accommodation for disabilities.

5. Compliance by Resident’s Guests. Resident is responsible for informing 
guests, invitees and business visitors of this Policy and for ensuring resident’s 
guests’, invitees’ and business visitors’ compliance with this Policy.  

6. Lease Violation. A breach of this Policy will be considered a lease violation 
which may result in termination of tenancy.  

7. Complaints. If resident witnesses someone engaged in the use of marijuana in 
or on the Properties, resident is encouraged to report the violation to the Property 
Manager in as soon as possible.   Management prefers that all complaints be in 
writing. 

8. Investigations. Property Managers receiving a complaint will take appropriate 
measures to investigate and will take subsequent enforcement action, if 
necessary, as soon as possible.  Property Managers are not required to take 
steps in response to illegal drug use or possession unless Property Managers 

94



Rev. 2/11/2016 
This Sample and the information included herein is not offered as and should not be construed as legal 
advice. It is being provided for the convenience, education and support of those interested in no-smoking 
policies in multi-unit housing. You should not act nor rely on this information without first seeking the 
advice of an attorney. 

have personal knowledge of the illegal use or possession or have been given 
written notice of the illegal use or possession.

9. Communication of Policy to Existing Residents. This Policy shall be 
communicated by the Property Manager to all new and current residents.

a. New residents shall be given two (2) copies of this Policy.  After review, 
the resident must sign one copy and return the executed copy to the 
Property Manager prior to moving in.  The Property Manager shall place 
the signed copy in the resident's file. 

b. Upon adoption of the Policy, all current residents of the Properties covered 
by this Policy shall be given two copies of the Policy by the Property 
Manager.  After review, resident must sign one copy and return the 
executed copy to the Property Manager within ten (10) days.  The 
Property Manager shall place the signed copy in resident's file. 

10.Prohibition. All [Company] employees and all new residents of the Properties 
and their guests are prohibited from possessing, cultivating, manufacturing, 
using, or distributing marijuana or any other Schedule I drug in or on the 
Properties, including individual apartment units.

Resident Certification. 

I have read and understand this Policy, and I agree to abide by its provisions.   

I understand that failure to comply with this Policy may constitute a lease 
violation and that a lease violation may be cause for termination of my tenancy. 

I acknowledge that Property Manager’s ability to police, monitor, or enforce the 
agreements of this Policy is dependent in significant part on voluntary 
compliance by the residents of the Properties.   

Resident Signature:            

Apartment Number:     Date:       

Adopted:  Date TBD
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Rev. 2/11/2016 
This Sample and the information included herein is not offered as and should not be construed as legal 
advice. It is being provided for the convenience, education and support of those interested in no-smoking 
policies in multi-unit housing. You should not act nor rely on this information without first seeking the 
advice of an attorney. 

SAMPLE 
NO-SMOKING PROVISIONS FOR LEASES OR HOUSE RULES 

Smoking Prohibition

 The [[Residence] or, [Property]] [is, [in its entirety, a no-smoking dwelling] or [list 
where smoking is prohibited]].  Tenant, all of Tenant’s household members and guests, 
and all other persons under Tenant’s control, shall not smoke or permit smoking 
anywhere inside the Residence [or, on the Premises].  The term “smoking” is defined as 
inhaling, exhaling, breathing, burning, carrying, or possessing any lighted cigar, 
cigarette, pipe, or other product or similarly lighted produce in any manner or in any 
form, [including “vaping” with e-cigarettes or vaporizers].  Tenant is responsible for all 
damages caused by or related to smoke, including, but not limited to, deodorizing, 
sealing, and painting the walls, ceiling repair, and replacement of the carpet and pads. 

Marijuana Prohibition 

 No Tenant, nor any of Tenant’s household members, guests, nor any other 
person under Tenant’s control, shall engage in or facilitate any drug-related criminal 
activity on or near the Property.  “Drug-related criminal activity” means the illegal 
manufacture, sale, distribution, use, or possession with intent to manufacture, sell, 
distribute, or use a controlled substance as defined in Section 10 of the United States 
Controlled Substances Act (21 U.S.C. § 802).  Marijuana is a regulated and prohibited 
substance under federal law.  The use, cultivation, possession, distribution and sale of 
marijuana on the Property are prohibited.  Any behavior of the type described in this [list 
paragraph no.] will be cause for termination of this Lease. 
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Rev. 2/12/2016
This Sample and the information included herein is not offered as and should not be construed as legal 
advice. It is being provided for the convenience, education and support of those interested in no-smoking 
policies in multi-unit housing. You should not act nor rely on this information without first seeking the 
advice of an attorney.

SAMPLE  LETTER
IMPLEMENTATION OF NO-SMOKING POLICY 

Company
Address

Date
  
Dear Resident:

In order to provide a healthier environment for our residents, [Company] has decided to 
make [[our buildings, including individual units] or [the property, in its entirety (outside 
and inside)] completely smoke-free.  [The common areas in your building are already 
no-smoking (including the hallways, laundry room, recreation areas, etc.)]  If you are a 
resident who smokes, you are welcome to continue living in [the Community or the 
apartment], so long as you refrain from smoking [[while inside the building] or [while on 
the property]].

The no-smoking policy will be phased in [[as leases are renewed] or [thirty days from 
the date of this notice] or [date]].  We anticipate the transition to becoming a no-smoking
[building or property] to be completed by [date all tenants will be phased in, including 
tenants initially exempt from the no-smoking policy, if applicable].

A copy of [Property’s] no-smoking policy is attached.  All residents and guests will be 
required to follow this policy.  Please inform your guests, invitees, and all other 
occupants of your unit of this policy.  You may be held responsible if your guest, invitee, 
or any occupant of your unit violates the no-smoking rules.

Please review, sign and return the policy to management no later than [date]. If you 
have any questions about this policy, please contact [Project Coordinator or Property 
Manager] at [list contact information].

      Thank you for your cooperation,

      [Property Manager/Owner]
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SAMPLE  
WARNING OR INFRACTION LETTER 

(Recommendation: Serve this letter with a Demand for Compliance or Possession)

Tenant Name 
Address 

Date 

Dear __________________: 

Re:  First Violation of [Property’s] No-Smoking Policy 

This letter is to remind you that smoking is not permitted in your apartment unit or 
[include other areas where smoking is prohibited].  [An outdoor smoking area has 
been designated [insert location]].  You agreed to abide by [Property’s] no-
smoking policy on [[date] or [when you signed the lease/house rules]]. 

[On [date], we received a complaint of secondhand smoke infiltrating [the hallway 
outside your unit]. [On [DATE], the smell of secondhand smoke was detected 
[location of detection]]. 

You must take immediate steps to ensure that you, any household members, 
guests or visitors of your residence refrain from smoking in your apartment or 
[include other areas where smoking is prohibited] in accordance with the [Lease 
or House Rules or No-Smoking Policy]. 

This is your first warning.  Should there be any further incident with respect to 
smoking in your unit or anywhere else on the premises where smoking is 
prohibited, we will serve you with a Notice to Quit, which will terminate your 
tenancy.  We would be happy to discuss this issue with you further.  Feel free to 
contact us. 

[Company, PHA, or Community] strives to offer residents a clean and safe living 
environment.  Because exposure to secondhand smoke is a health hazard, we 
expect your cooperation in respecting our no-smoking policy. 

Sincerely, 

[Landlord/Property Manager], [Company] 
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Sample of Letter to Request Reasonable Accommodation

[DATE]

[NAME OF BUILDING MANAGER]
[ADDRESS] 

Re:  Reasonable Accommodation for my disability

Dear [BUILDING MANAGER NAME]:

I live at [ADDRESS] in [UNIT NUMBER] and have lived there since [DATE]. I
am a qualified individual with a disability, as defined by the Fair Housing
Amendments Act of 1988.

Our building's rules state [XXX]. Because of my disability, I need the following 
accommodations: [LIST ACCOMMODATIONS]. A medical provider has 
prescribed this accommodation for my disability.  I would like to meet with you to
discuss these and any other accommodations that will enable me to have an equal 
opportunity to live in and enjoy this residence.

Please let me know what, if any, additional information you need from my health
care provider in order to better understand my disability and the limitations it 
imposes.

Under the Fair Housing Amendments Act, it is unlawful discrimination to deny a
person with a disability a reasonable accommodation of an existing building rule or 
policy if such accommodation may be necessary to afford such person full 
enjoyment of the premises.

Please keep this request for accommodation confidential, as required by federal 
law.  Please contact me within the next ten days to discuss this important issue.  I
look forward to your response and appreciate your attention to this matter. 

Sincerely,
Signature

Resident Name

Sample – HUD Portal 06022014
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Rev. 2/11/2016
This Sample and the information included herein is not offered as and should not be construed as legal 
advice. It is being provided for the convenience, education and support of those interested in no-smoking 
policies in multi-unit housing. You should not act nor rely on this information without first seeking the 
advice of an attorney.

Sample Letter from Tenant to Landlord
(Requesting No-Smoking Policy or Reasonable Accommodation) 

Tenant
Address

Property Manager/Owner
Address

Date

Dear [Property Manager],

The purpose of this letter is to request your assistance in dealing with secondhand 
smoke infiltration in my unit.  Secondhand smoke has been seeping into my unit from 
[neighboring units, common areas, outside my window, hallway, doorway, other].  The 
odor from the smoke is a nuisance to me, and affects my enjoyment of my apartment 
unit.  In addition, my health is being negatively affected by the smoke.  [I am enclosing a 
copy of a letter from my physician documenting the fact that (a) I have a medical 
condition; and (b) that my medical condition is worsened by secondhand smoke.]

I have tried to resolve the situation on my own by [asking my neighbors to smoke 
outside, running a fan, and sealing my apartment] – all to no avail.  Accordingly, I 
request that you do one of the following: 

[If the Property has a no-smoking policy] Enforce the [Property’s] no-smoking
rule.

Allow me to prematurely break my lease without penalty so that I can move to a
no-smoking apartment complex.

Relocate me to a no-smoking apartment complex that you own or manage.

[If the property does not have a no-smoking policy] Implement and enforce a no-
smoking policy for the [Property].

I know that other residents in the building would also prefer to not have to deal with the 
secondhand smoke we are experiencing.  

Thank you for your consideration.  Please send a written response to this letter.

Sincerely,

Tenant
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SAMPLE 
REQUEST FOR REPAIRS PURSUANT TO WARRANTY OF HABITABILITY

Sent Via Certified Mail and USPS First Class Mail
Date:

To:  Landlord’s name
Address

From:  Your name
Address 

Pursuant to Colorado’s Warranty of Habitability statute, CRS §§ 38-12-501 et seq., I am 
notifying you that the residence I am renting contains one or more uninhabitable conditions and 
is unsafe within the meaning of CRS §38-12-505(1) as explained below.  I am requesting that 
you remedy the condition(s) without delay. 

working order and/or there are broken windows and/or doors, specifically:

gas facilities did not conform to the applicable law in effect when they were
installed and are not maintained in good working order, specifically:

fixtures connected to a sewage disposal system approved under applicable law, specifically:

law at the time of installation and they are not maintained in good working order, specifically:

id not conform to
applicable law at the time of installation and/or it is not maintained in good working order,
specifically:

eas under your control as the landlord are not kept reasonably clean, sanitary,
and free from the accumulation of debris, filth, rubbish, and garbage and/or has not undergone
appropriate extermination though there is an infestation of rodents and/or vermin, specifically:

exterminated, specifically:

Insufficient (not enough) enough exterior garbage receptacles for my apartment, specifically:
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Floors, stairways and railings are not in good repair, specifically:

specifically:

rental property is not in compliance with all applicable building, housing and health codes
in a way that is dangerous or hazardous to my life, health and/or safety, specifically:

lly:

I believe the issue described above presents a materially dangerous and/or  hazardous 
condition to my life, health and/or safety.  I am hereby directing you to cure the problem.  If you 
fail to repair such conditions within a reasonable time, it will constitute a breach of our lease 
agreement and a violation of the Warranty of Habitability.  In that case, please be advised I may 
elect to terminate our lease agreement and/or otherwise avail myself of all remedies afforded by 
Colorado law.

Sincerely,

Tenant’s Signature
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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
CIVIL DIVISION

CIVIL ACTIONS BRANCH

Case No.: 2014 CA 7715 B
Judge: Hon. Ronna L. Beck
Next event: Initial scheduling conference

March 6, 2015

PLAINTIFFS’ APPLICATION FOR TEMPORARY RESTRAINING ORDER

Plaintiffs Brendan and Nessa Coppinger, by their undersigned counsel and pursuant to

Super. Ct. Civ. R. 65(b), apply for a temporary restraining order to immediately enjoin the

ongoing nuisance of heavy secondhand marijuana and cigarette smoke in their home caused by

the frequent smoking of Defendant Edwin Gray and/or his fellow residents or guests, without

adequate ventilation and/or containment, at Defendant Mozella Boyd Johnson’s property. The

specific grounds for this application are set forth in the accompanying statement of points and

authorities. A proposed order is filed herewith.

Per Super. Ct. Civ. R. 12-I(a), Plaintiffs have repeatedly asked Defendants to grant the

requested relief. Defendants have consistently refused or ignored the requests.

ORAL HEARING REQUESTED Respectfully submitted:

/s/
Eric L. Klein (Bar No. 993268)
BEVERIDGE & DIAMOND, P.C.
1350 I Street, N.W., Suite 700
Washington, DC 20005-3311
202-789-6000 (o) • 202-789-6190 (f)
eklein@bdlaw.com

Counsel for Plaintiffs

NESSA COPPINGER, et al.,

Plaintiffs,

v.

MOZELLA BOYD JOHNSON, et al.,

Defendants.
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CERTIFICATE OF SERVICE

I hereby certify that on this 15th day of January, 2015, a copy of the foregoing Plaintiffs’

Application for Temporary Restraining Order and Statement of Points and Authorities in support

thereof were filed and served via CaseFileXpress, and served via first-class mail, postage

prepaid, on the following parties:

Mozella Boyd Johnson
10 W Street, NW
Washington, DC 20001

Edwin Gray
830 5th Street, NE
Washington, DC 20002

Personal service of the aforementioned documents was attempted as of the same date at

the same addresses, and will be pursued until confirmation of receipt in some form is obtained.

/s/
Eric L. Klein
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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
CIVIL DIVISION

CIVIL ACTIONS BRANCH

Case No.: 2014 CA 7715 B
Judge: Hon. Ronna L. Beck
Next event: Initial scheduling conference

March 6, 2015

TEMPORARY RESTRAINING ORDER

The Court has considered Plaintiffs’ January 15, 2015 Application for a Temporary

Restraining Order (“Application”), Plaintiffs’ Statement of Points and Authorities in support

thereof, any opposition thereto, and the applicable law.

For the reasons set forth in Plaintiffs’ Statement of Points and Authorities at § I, the

Court believes that the Plaintiffs are likely to succeed on the merits of their claims. The Court

further believes that the Plaintiffs will suffer an irreparable injury in the absence of a Temporary

Restraining Order, and that the harm to the Plaintiffs in the absence of a Temporary Restraining

Order outweighs the harm to the Defendants by the injunctive relief requested. Finally, the

public interest is not implicated in this case such as to affect the Court’s conclusions.

Accordingly, this _____ day of ______________, 2015, at ______ a.m./p.m., it is hereby

ORDERED that Plaintiffs’ Application for a Temporary Restraining Order is

GRANTED. It is further

ORDERED that Defendants Mozella Boyd Johnson and Edwin Gray, as well as their

tenants, fellow residents or guests at 830 Fifth Street, NE, Washington, D.C., are temporarily

NESSA COPPINGER, et al.,

Plaintiffs,

v.

MOZELLA BOYD JOHNSON, et al.

Defendants.
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prohibited from smoking or burning any chemical or substance in the interior of 830 Fifth Street,

NE, or allowing any such smoking or burning to occur therein. This injunction does not include,

and does not prohibit, any burning, smoking, or other cooking required to prepare food.

Honorable Ronna L. Beck
Associate Judge
Superior Court of the District of Columbia

Copy:

Mozella Boyd Johnson
10 W Street, NW
Washington, DC 20001

Edwin Gray
830 5th Street, NE
Washington, DC 20002

Brendan and Nessa Coppinger
via counsel per CaseFileXpress
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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
CIVIL DIVISION

CIVIL ACTIONS BRANCH

Case No.: 2014 CA 7715 B
Judge: Hon. Ronna L. Beck
Next event: Initial scheduling conference

March 6, 2015

PLAINTIFFS’ MOTION FOR PRELIMINARY INJUNCTION

Plaintiffs Brendan and Nessa Coppinger, by their undersigned counsel and pursuant to

Super. Ct. Civ. R. 65(a), move for a preliminary injunction to enjoin the ongoing nuisance of

heavy secondhand marijuana and cigarette smoke in their home caused by the frequent smoking

of Defendant Edwin Gray and/or his fellow residents or guests, without adequate ventilation

and/or containment, at Defendant Mozella Boyd Johnson’s property. The specific grounds for

this motion are set forth in the accompanying statement of points and authorities. A proposed

order is attached.

Per Super. Ct. Civ. R. 12-I(a), Plaintiffs have repeatedly asked Defendants to grant the

requested relief. Defendants have consistently refused or ignored the requests.

ORAL HEARING REQUESTED Respectfully submitted:

/s/
Eric L. Klein (Bar No. 993268)
BEVERIDGE & DIAMOND, P.C.
1350 I Street, N.W., Suite 700
Washington, DC 20005-3311
202-789-6000 (o) • 202-789-6190 (f)
eklein@bdlaw.com

Counsel for Plaintiff

NESSA COPPINGER, et al.,

Plaintiffs,

v.

MOZELLA BOYD JOHNSON, et al.,

Defendants.
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CERTIFICATE OF SERVICE

I hereby certify that on this 15th day of January, 2015, a copy of the foregoing Plaintiffs’

Motion for Preliminary Injunction and Statement of Points and Authorities in support thereof

were filed and served via CaseFileXpress, and served via first-class mail, postage prepaid, on the

following parties:

Mozella Boyd Johnson
10 W Street, NW
Washington, DC 20001

Edwin Gray
830 5th Street, NE
Washington, DC 20002

Personal service of the aforementioned documents was attempted as of the same date at

the same addresses, and will be pursued until confirmation of receipt in some form is obtained.

/s/
Eric L. Klein
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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
CIVIL DIVISION

CIVIL ACTIONS BRANCH

Case No.: 2014 CA 7715 B
Judge: Hon. Ronna L. Beck
Next event: Initial scheduling conference

March 6, 2015

ORDER ON PLAINTIFFS’ MOTION FOR PRELIMINARY INJUNCTION

The Court has considered Plaintiffs’ January 15, 2015 Motion for Preliminary Injunction

(“Motion”), Plaintiffs’ Statement of Points and Authorities in support thereof, any opposition

thereto, and the applicable law.

For the reasons set forth in Plaintiffs’ Statement of Points and Authorities at § I, the

Court believes that the Plaintiffs are likely to succeed on the merits of their claims. The Court

further believes that the Plaintiffs will suffer an irreparable injury in the absence of a Preliminary

Injunction, and that the harm to the Plaintiffs in the absence of a Preliminary Injunction

outweighs the harm to the Defendants by the injunctive relief requested. Finally, the public

interest is not implicated in this case such as to affect the Court’s conclusions.

Accordingly, this _____ day of ______________, 2015, at ______ a.m./p.m., it is hereby

ORDERED that Plaintiffs’ Motion for a Preliminary Injunction is GRANTED. It is

further

ORDERED that Defendants Mozella Boyd Johnson and Edwin Gray, as well as their

tenants, fellow residents or guests at 830 Fifth Street, NE, Washington, D.C., are prohibited from

NESSA COPPINGER, et al.,

Plaintiffs,

v.

MOZELLA BOYD JOHNSON, et al.

Defendants.
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smoking or burning any chemical or substance in the interior of 830 Fifth Street, NE, or allowing

any such smoking or burning to occur therein. This injunction does not include, and does not

prohibit, any burning, smoking, or other cooking required to prepare food. This injunction shall

remain in force until final disposition of the permanent injunctive relief requested in Plaintiffs’

December 5, 2014 Complaint.

Honorable Ronna L. Beck
Associate Judge
Superior Court of the District of Columbia

Copy:

Mozella Boyd Johnson
10 W Street, NW
Washington, DC 20001

Edwin Gray
830 5th Street, NE
Washington, DC 20002

Brendan and Nessa Coppinger
via counsel per CaseFileXpress
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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
CIVIL DIVISION

CIVIL ACTIONS BRANCH

Case No.: 2014 CA 7715 B
Judge: Hon. Ronna L. Beck
Next event: Initial scheduling conference

March 6, 2015

STATEMENT OF POINTS AND AUTHORITIES IN SUPPORT OF
PLAINTIFFS’ APPLICATION FOR TEMPORARY RESTRAINING ORDER

AND PLAINTIFFS’ MOTION FOR PRELIMINARY INJUNCTION

Plaintiffs Brendan and Nessa Coppinger move for a temporary restraining order and a

preliminary injunction prohibiting Defendant Edwin Gray from smoking or permitting the

smoking of marijuana and cigarettes inside Defendant Mozella Boyd Johnson’s property at 830

Fifth Street, NE, Washington, D.C. without adequate ventilation and/or containment. Injunctive

relief is warranted under the applicable four-factor test. Specific grounds for the requested relief

are set forth below.

FACTUAL BACKGROUND1

Plaintiffs Brendan and Nessa Coppinger reside with their one-year-old daughter in a

rowhouse at 832 5th St., NE in Washington, D.C., which they purchased in August 2014. The

Coppingers’ rowhouse shares its southern wall with another rowhouse, located at 830 5th St., NE,

which upon information and belief is owned by Mozella Boyd Johnson. Upon information and

belief, Ms. Boyd Johnson resides at 10 W St., NW, in the District of Columbia. The property at

1 This statement of facts is drawn from the affidavit of Nessa Coppinger, attached as Exhibit A.

NESSA COPPINGER, et al.,

Plaintiffs,

v.

MOZELLA BOYD JOHNSON, et al.,

Defendants.
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830 5th Street, NE is occupied by Ms. Boyd Johnson’s brother, Defendant Edwin Gray, and may

also be occupied by Mr. Gray’s sons.

Since the Coppingers moved into their home in September 2014, their property has been

intermittently but regularly filled with the strong odors of marijuana, cigarette smoke, and other

unknown fumes. The Coppingers do not use marijuana or cigarettes, and the immediate exterior

of the Coppingers’ property is closed to the public. The odors emanate from Ms. Boyd Johnson’s

property.

The fumes are powerful; they are not mere scents or traces. The marijuana smoke,

cigarette smoke, and other unknown odors regularly drift and permeate throughout the

Coppingers’ home, often for hours at a time. On weekends and other intermittent days, a heavy

odor of cigarette and marijuana smoke often fills the Coppinger property around the clock.

The odors are highly unpleasant and alien to the clean and healthful environment the

Coppingers wish to maintain in their home. Moreover, upon information and belief, the fumes are

powerful enough to produce toxic and intoxicating effects on people who breathe them. The

Coppingers suffer from the fumes themselves, as well as from the fear of what short-term and long-

term effect the fumes may be having on their daughter, their guests, and themselves. Ms.

Coppinger is pregnant, and the Coppingers particularly fear the effect the secondhand smoke

may be having on their one-year old daughter and unborn child, now in a highly sensitive

early stage of its development. The Coppingers reasonably fear that exposing themselves, their

guests, their daughter and their unborn child to powerful secondhand marijuana and cigarette smoke

– and unknown other airborne chemicals – risks involuntary intoxication and exposure to dangerous

toxins, including carcinogens. As a result of the intrusion of these fumes into the Coppinger home

and the anxiety they produce, Brendan Coppinger has suffered symptoms including sleeplessness,
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stomach pains, and elevated blood pressure. The fumes are also damaging the property itself,

including fixtures and furniture, by infusing the odors permanently into the property.

The fumes are powerful and frequent enough that the Coppingers, in order to protect

their health and the health of their daughter and unborn child, have been forced to abandon

their home for significant periods of time. When compelled by circumstances to be home, the

Coppingers cannot meaningfully use and enjoy their home. The powerful and intoxicating odors

disrupt meals, sleep, and the family’s social interaction.

The Coppingers have hired professionals to investigate the potential source of the smoke

intrusion problem, and have been informed that a defect must exist on the 830 5th St. side of the

properties’ mutual wall in order for fumes to be escaping the property in the quantity they do.

Upon information and belief, there may be reasonable and modest engineering solutions that

would eliminate or greatly ameliorate the smoke intrusion problem, but these solutions depend

on the cooperation of the Defendants. Ms. Boyd Johnson and Mr. Gray, however, refuse to

consider such solutions or even to discuss them.

The Coppingers have repeatedly approached both Defendants to seek a solution to the

smoke intrusion problem. For his part, Mr. Gray has apparently been unwilling to take any steps

to ameliorate the issue, either by attempting to locate and address the intrusion pathway,

adjusting his ventilation with a fan or otherwise, or relocating his smoking activities outdoors or

elsewhere within the property in a way that would contain the smoke. The Coppingers have also

repeatedly attempted to engage Ms. Boyd Johnson in a dialogue about resolving the situation.

Via undersigned counsel, the Coppingers sent a letter to Ms. Boyd Johnson on October 24, 2014

requesting that the parties work together and share the cost of investigating and fixing the cause

of the air circulation problem. See Boyd Johnson Answer, Exhibit 10. Ms. Boyd Johnson
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responded on October 28, 2014 by filing complaints against undersigned counsel with the D.C.

Bar, the NAACP, the American Civil Liberties Union, and the D.C. Office of Human Rights.

Id., Exhibit 13. The D.C. Bar dismissed the complaint without further investigation; the

Coppingers then attempted a second time to reach out to Ms. Boyd Johnson by letter to seek

common ground. Id., Exhibit 5. Ms. Boyd Johnson refused to seek common ground and to meet

to discuss these issues. The Coppingers made one more effort, in a cover letter included with

service of this lawsuit, to open a dialogue that would make litigation unnecessary. Id., Exhibit 1.

Defendants continued to refuse to communicate outside of the litigation process.

Meanwhile, the regular intrusion of smoke and toxic fumes into the Coppinger home

continues, and its effects on the Coppingers, their daughter, and their unborn child continue to

accumulate in as-yet unknown ways.

ARGUMENT

Preliminary injunctive relief is warranted where plaintiffs can clearly demonstrate:

(1) that they have a substantial likelihood of success on the merits; (2) that the plaintiffs are in

danger of suffering irreparable injury if injunctive relief is denied; (3) that more harm will result

to the plaintiffs from denial of the injunction than will result to the defendants if such relief is

granted; and, in appropriate cases, (4) that injunctive relief would further the public interest. See

In re Estate of Reilly, 933 A.2d 830, 834 (D.C. 2007) (quoting Feaster v. Vance, 832 A.2d 1277,

1287 (D.C. 2003)). These factors interrelate on a “sliding scale” and must be balanced against

each other. See Salvaterro v. Ramirez, No. 14-FM-1006, slip op. at 3 (D.C. Dec. 15, 2014)

(quoting Serono Labs., Inc. v. Shalala, 158 F.3d 1313, 1318 (D.C. Cir. 1998)). “If the arguments

for one factor are particularly strong, an injunction may issue even if the arguments in other

areas are rather weak.” Serono Labs., 158 F.3d at 1318 (quoting CityFed Fin. Corp. v. Office of
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Thrift Supervision, 58 F.3d 738, 746, 313 U.S. App. D.C. 178 (D.C. Cir. 1995)).

Here, all factors are strongly in favor of the Coppingers, but one in particular stands out.

Every time Mr. Gray and/or his fellow residents and guests smoke a cigarette or

marijuana, the toxic secondhand smoke may be permanently damaging the Coppingers’

one-year-old daughter and unborn child. This harm vastly outweighs any harm to Mr. Gray

and/or his fellow residents or guests in being compelled to smoke outside or temporarily stop

smoking altogether until an engineering solution can protect the Coppingers from the smoke that

comes from his home. This is the third injunction factor, and it overwhelms all the others.

I. THE COPPINGERS HAVE A SUBSTANTIAL LIKELIHOOD OF
SUCCESS ON THE MERITS OF THEIR CLAIM.

The Coppingers have brought an action for negligence, nuisance, and trespass. They are

likely to prevail on the merits of all three claims.

A. Negligence

A negligence claim requires the party bringing the claim to show “(1) that the defendant

owed a duty to the plaintiff, (2) breach of that duty, and (3) injury to the plaintiff that was

proximately caused by the breach.” Aguilar v. RP MRP Wash. Harbour, LLC, 98 A.3d 979, 982

(D.C. 2014) (quoting Hedgepeth v. Whitman Walker Clinic, 22 A.3d 789, 793 (D.C. 2011)).

A landowner, like Ms. Boyd Johnson, has a legal duty of “common prudence” to

maintain property in such a way as to prevent injury to a neighbor. See Tolu v. Ayodeji, 945

A.2d 596, 604 (D.C. 2008); see also id. at 603 n.5 (quoting Brown v. Consolidated Rail Corp.,

717 A.2d 309, 316 (D.C. 1998); Dudley v. Meadowbrook, Inc., 166 A.2d 743, 744 (D.C.1961)).

Similarly, an occupant of property like Mr. Gray has a duty to refrain from activities on that

property which he should realize involve an unreasonable risk of physical harm to people outside

115



the property. See Restatement (Second) of Torts, § 371.2 There is no question that both Mr.

Gray and Ms. Boyd Johnson should realize – particularly now, after innumerable warnings that

the Defendants’ secondhand smoke is heavy and noxious in the Coppinger home, where a small

child and a pregnant woman live – that the smoke fumes generated at the Defendants’ property

involve an unreasonable risk of physical harm to the Coppingers. The harmful effects of

secondhand smoke are “well known.” Brashear v. Simms, 138 F. Supp. 2d 693, 694 (D. Md.

2001). See generally United States v. Philip Morris USA, Inc., 566 F.3d 1095, 1106, 386 U.S.

App. D.C. 49, 60 (D.C. Cir. 2009) (“[T]he government alleged that Defendants fraudulently

denied that… secondhand smoke causes lung cancer and endangers children's respiratory and

auditory systems…[.]”) (emphasis added). Even the Supreme Court has held that state actors

may face liability under 42 U.S.C. § 1983 for failing to protect prisoners from secondhand

smoke. Id. (citing Helling v. McKinney, 509 U.S. 25 (1993)).

Just as duty and breach are clear in this case, so too are proximate causation and

damages. Setting aside the slow-to-manifest – but real – physical effects of secondhand smoke,

the Coppingers will unquestionably establish that Brendan Coppinger has suffered emotional

distress as a result of his fear for his own physical health and safety, as well as for the physical

health and safety of his wife, daughter, and unborn child. Mr. Coppinger has suffered symptoms

including sleeplessness, stomach pains, and elevated blood pressure as a result of the Defendants’

2 Section 371 states: “A possessor of land is subject to liability for physical harm to others
outside of the land caused by an activity carried on by him thereon which he realizes or should
realize will involve an unreasonable risk of physical harm to them under the same conditions as
though the activity were carried on at a neutral place.” The latter phrase means “…as though the
activity were carried on [in a place in which both parties have an equal right or privilege to be].”
Id., cmt. a. Breathing secondhand cigarette and marijuana smoke would certainly be dangerous
to a small child and a pregnant woman in such a place, particularly if the secondhand smoke
collected in an enclosed space like the Coppingers’ home, from which there is no obligation to
retreat.
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breaches of their duty. See Exhibit A at ¶ 8. Because he must breathe the toxic secondhand smoke

on a regular basis, Mr. Coppinger is in the “zone of physical danger” that allows him to be

compensated for the emotional distress caused by his fear for his own safety and his fear for the

safety of his immediate family endangered by the Defendants’ negligence. See Hedgepeth v.

Whitman Walker Clinic, 22 A.3d 789, 798-99 (D.C. 2011); see also id. at 799 n.12 (citing

Williams v. Baker, 572 A.2d 1062, 1069 (D.C. 1990) (en banc)).

B. Nuisance

A private nuisance is “a substantial and unreasonable interference with private use and

enjoyment of one’s land… for example, by interfering with the physical condition of the land,

disturbing the comfort of its occupants, or threatening future injury or disturbance.” B&W

Mgmt., Inc. v. Tasea Inv. Co., 451 A.2d 879, 881 (D.C. 1982) (citing Restatement (Second) of

Torts, § 821D (1979); W. Prosser, Handbook of the Law of Torts, at 591 (4th ed. 1971)). A

private nuisance requires an offense with “some degree of permanence such that the

continuousness or recurrence of the things, facts, or acts which constitute the nuisance give rise

to an unreasonable use.” Wood v. Neuman, 979 A.2d 64, 78 (D.C. 2009) (citing Reese v. Wells,

73 A.2d 899 (D.C. 1950)).3

The Coppingers are enduring a classic form of nuisance. The toxic fumes and odors in

the Coppinger home occur regularly and repeatedly, and are so strong that the Coppingers feel

forced to abandon the property when they can, for fear of the poisonous effects of the

secondhand smoke on themselves, their daughter, and their unborn child. See Exhibit A at ¶ 10.

3 The Court of Appeals has not yet decided whether private nuisance is a standalone tort, or a
type of damage requiring otherwise tortious conduct as a predicate. See Ortberg v. Goldman
Sachs Group, 64 A.3d 158, 166-68 (D.C. 2013). The Coppingers’ nuisance claim is viable and
likely to succeed in either case, however, as Defendants have committed the predicate tort of
negligence, as described supra, in allowing Mr. Gray’s smoking activities to pass through an
inadequate wall, with inadequate ventilation, to physically and emotionally harm the Coppingers.
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This is certainly a “substantial and unreasonable interference” with the use of their home. It

“interfere[s] with the physical condition” of the home by permanently tagging furniture with the

odor of cigarettes and marijuana; it “disturb[s] the comfort of its occupants” by regularly

subjecting them to highly unpleasant, alien sensations and potentially even unwanted

intoxication, to the point where they feel compelled to vacate their own home whenever possible;

and it “threaten[s] future injury or disturbance” in the form of potential cancers, birth defects, or

other health problems for the Coppingers. 451 A.2d at 881. The smoke intrusion is a serious

and threatening problem and the Coppingers are highly likely to prevail on their nuisance claim.

C. Trespass

Trespass is “an unauthorized entry onto property that results in interference with the

property owner's possessory interest therein.” Greenpeace, Inc. v. Dow Chem. Co., 97 A.3d

1053, 1060 (D.C. 2014) (quoting Sarete, Inc. v. 1344 U St. Ltd. P'ship, 871 A.2d 480, 490 (D.C.

2005)). Courts are divided on whether intangible intrusions such as smoke or particulate matter

can effect a trespass. See generally Schuman v. Greenbelt Homes, Inc. 212 Md. App. 451, 475

(Md. Spec. App. 2013). Under the traditional theory, “"the intrusion of smoke, gas, noise, or

other invisible particles onto another’s property is not actionable as a trespass, but only as a

private nuisance.” Darney v. Dragon Prods. Co., LLC, 640 F. Supp. 2d 117, 124 (D. Me. 2009).

The modern theory, by contrast, holds that intangible airborne particulates are actionable in

trespass if they cause substantial damage to the plaintiff’s property, “sufficient to be considered

an infringement on the plaintiff’s right to exclusive possession of the property.” Id. at 124-25

(collecting cases). The D.C. Court of Appeals has not yet chosen between these two theories.

In the context of this case, the modern theory is clearly the most sensible, and the

Coppingers therefore have a substantial likelihood of prevailing on their trespass claim. The

intruding particles are not merely abstractions. They are small, but real. They have the capacity

118



to inflict serious and long-term damage on the family’s lungs and other organs – particularly on

the still-developing organs of the Coppingers’ daughter and unborn child. By contrast, the

traditional theory of trespass with respect to particulates was developed during an era before the

particulate nature of odors and vapors was readily observable and quantifiable, and before the

physical impacts of such particles were fully understood. Now we can see and measure the tiny

particles that are carried in the smoke from Defendants’ property, and we know that they settle

into furniture, objects, and human tissues, with potentially grave consequences. These particles

are trespassing from the Defendants’ property into the Coppingers’ home, where they are causing

fear, anxiety, and physical damage to objects and people.

II. THE COPPINGERS ARE BEING IRREPARABLY INJURED.

The intruding smoke and fumes are not merely a matter of annoyance to the Coppingers.

As noted above, it is now beyond question that secondhand smoke is dangerous, particularly to a

developing fetus. The U.S. Health and Human Services Department estimates that since 1964,

2.5 million nonsmokers have died from exposure to secondhand smoke.4 In children,

secondhand smoke causes ear infections, more frequent and severe asthma attacks, respiratory

symptoms and infections, and a greater risk for Sudden Infant Death Syndrome. In children age

18 months and younger, secondhand smoke causes up to 15,000 hospitalizations annually. In

nonsmoking adults, secondhand smoke exposure increases the risk of heart attacks and strokes,

and increases the risk of heart disease by 25-30%. An estimated 34,000 deaths annually from

heart disease are caused by secondhand smoke exposure. It increases lung cancer risk by 20-

30% and causes an estimated 7,300 lung cancer deaths annually.

Moreover, the health damage potentially created by secondhand smoke – whether cancer,

4 See http://www.cdc.gov/tobacco/data_statistics/fact_sheets/secondhand_smoke/general_facts (last visited January
13, 2015). The statistics in the first paragraph of § II are all drawn from this source, which is a page on the website
of the Centers for Disease Control and Prevention.
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a birth defect, or some other terrible consequence – is not reversible. Every day that Mr. Gray

and/or his fellow residents and guests release more toxic secondhand smoke into the Coppingers’

home represents an increased risk of damage that cannot be reduced. This is the clearest possible

example of irreparable injury.

III. THE BALANCE OF EQUITIES FAVORS THE COPPINGERS.

The third prong of the preliminary injunction standard is the most important one in this

case, and its overwhelming force in favor of the Coppingers outweighs any other consideration.

The equities to the parties must be balanced, and the Court must consider whether more

harm will result to the plaintiffs from denial of the injunction than will result to the defendants if

such relief is granted. See In re Estate of Reilly, 933 A.2d at 834. Here, the daily threat to the

health of the Coppingers’ daughter and unborn child – caused by repeated, uninvited toxic

cigarette and marijuana fumes that the Coppingers are powerless to escape short of moving –

simply dwarf the minor inconvenience that Edwin Gray or his fellow residents or guests

would experience in being required to smoke outside – or temporarily refrain – until an

engineering solution can be implemented that will solve the problem for good. The Coppingers

believe such a solution is possible at a modest and reasonable cost if the Defendants would

cooperate, but the Defendants refuse even to discuss it. This refusal even to discuss the issue

waives any possible equitable argument in Defendants’ favor. Defendants insist on their right to

smoke where they want, when they want, without discussion or consequence, even though Mr.

Gray and his family live in a property that does not adequately contain the toxins that are vented

into the air they share with the Coppingers – and even though Mr. Gray and Ms. Boyd Johnson

know that they are endangering the health of the Coppingers’ daughter and unborn child. The

Court must act to protect the Coppingers and put a stop to the Defendants’ conduct immediately.
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IV. THE PUBLIC INTEREST IS NOT IMPLICATED IN THIS CASE.

This is not a case that impacts the public; only the parties involved have an interest in the

outcome. While there are public values at stake – freedom of action, and freedom from danger,

on private property – these are in balance and do not weigh for or against injunctive relief.

CONCLUSION

Defendants’ December 26, 2014 Answer in this case includes exhibits that make clear

that Brendan and Nessa Coppinger have gone to great lengths to solve this problem with

dialogue instead of litigation. Every effort to discuss the smoke issue, however, has been met

with rejection or silence – and more smoke. Since Mr. Gray and Ms. Boyd Johnson are

unwilling to take even the smallest step – a simple discussion – to respect the Coppingers’

concerns as neighbors, parents, and property owners, Plaintiffs respectfully ask the Court to take

such a step now. The Court should simply enjoin the Defendants from smoking or allowing

smoking inside Ms. Boyd Johnson’s property until the parties can implement an engineering

solution that will allow them to smoke without poisoning their neighbors.

Immediate injunctive relief is warranted in this case for the legal and equitable reasons

set forth above. The form of the requested injunctive relief is set forth in the proposed order.

ORAL HEARING REQUESTED Respectfully submitted:

/s/
Eric L. Klein (Bar No. 993268)
BEVERIDGE & DIAMOND, P.C.
1350 I Street, N.W., Suite 700
Washington, DC 20005-3311
202-789-6000 (o) • 202-789-6190 (f)
eklein@bdlaw.com

Counsel for Plaintiffs
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CERTIFICATE OF SERVICE

I hereby certify that on this 15th day of January, 2015, a copy of the foregoing Statement

of Points and Authorities in Support of Plaintiffs’ Application for Temporary Restraining Order

and Motion for Preliminary Injunction was filed and served via CaseFileXpress, and served via

first-class mail, postage prepaid, on the following parties:

Mozella Boyd Johnson
10 W Street, NW
Washington, DC 20001

Edwin Gray
830 5th Street, NE
Washington, DC 20002

Personal service of the aforementioned document was attempted as of the same date at

the same addresses, and will be pursued until confirmation of receipt in some form is obtained.

/s/
Eric L. Klein
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EXHIBIT A
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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
CIVIL DIVISION

CIVIL ACTIONS BRANCH

Case No.: 2014 CA 7715 B
Judge: Hon. Ronna L. Beck
Next event: Initial scheduling conference

March 6, 2015

AFFIDAVIT OF NESSA COPPINGER

I, Nessa Elise Horewitch Coppinger, upon personal knowledge, state as follows:

1. I reside with my husband, Brendan Coppinger, and our one-year-old daughter in a

rowhouse at 832 5th St., NE in Washington, D.C., which I purchased in August 2014.

2. Our rowhouse shares its southern wall with another rowhouse, located at 830 5th

St., NE, which property records indicate is owned by Mozella Boyd Johnson. I believe that Ms.

Boyd Johnson resides at 10 W St., NW, in the District of Columbia.

3. The property at 830 5th Street, NE is occupied by Ms. Boyd Johnson’s brother,

Defendant Edwin Gray. Other people come and go from the property, and I understand from

Ms. Boyd Johnson’s correspondence that these people may include Mr. Gray’s four sons. I do

not know whether they are residents or guests.

4. Since we moved into our home in September 2014, our property has been

intermittently but regularly filled with the strong odors of marijuana, cigarette smoke, and other

unknown fumes. We do not use marijuana or cigarettes, and the immediate exterior of our

property is closed to the public. The odors emanate from Ms. Boyd Johnson’s property.

NESSA COPPINGER, et al.,

Plaintiffs,

v.

MOZELLA BOYD JOHNSON, et al.,

Defendants.
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5. The fumes are powerful; they are not mere scents or traces. The marijuana

smoke, cigarette smoke, and other unknown odors regularly drift and permeate throughout our

home, often for hours at a time. On weekends and other intermittent days, a heavy odor of

cigarette and marijuana smoke often fills our property around the clock.

6. The odors are highly unpleasant and alien to the clean and healthful environment we

wish to maintain in our home. We also believe that the fumes are powerful enough to produce

toxic and intoxicating effects on us when we breathe them. My husband and I suffer from the

fumes ourselves, as well as from the fear of what short-term and long-term effect the fumes may be

having on our daughter, our guests, and ourselves.

7. I am thirteen weeks pregnant, and my husband and I particularly fear the effect the

secondhand smoke may be having on our one-year old daughter and our unborn child, currently in a

highly sensitive early stage of its fetal development. We fear that exposing ourselves, our guests,

our daughter and our unborn child to powerful secondhand marijuana and cigarette smoke – and

unknown other airborne chemicals – risks involuntary intoxication and exposure to dangerous

toxins, including carcinogens.

8. As a result of the intrusion of these fumes into our home and the anxiety they

produce, my husband has suffered symptoms including sleeplessness, stomach pains, and elevated

blood pressure.

9. The fumes are also damaging the property itself, including fixtures and furniture,

by infusing the odors permanently into the property.

10. The fumes are powerful and frequent enough that my husband and I, in order to

protect our health and the health of our daughter and our unborn child, have been forced to abandon

our home for significant periods of time. When compelled by circumstances to be home, we cannot
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meaningfully use and enjoy our home. The powerful and intoxicating odors disrupt our meals, our

sleep, and our family’s social interaction.

11. We have hired professionals to investigate the potential source of the smoke

intrusion problem, and have been informed that a defect must exist on the 830 5th St. side of the

properties’ mutual wall in order for fumes to be escaping the property in the quantity they do.

We believe that there may be reasonable and modest engineering solutions that would eliminate

or greatly ameliorate the smoke intrusion problem, but these solutions depend on the cooperation

of the Defendants. Ms. Boyd Johnson and Mr. Gray, however, refuse to consider such solutions

or even to discuss them.

12. We have repeatedly approached both Defendants to seek a solution to the smoke

intrusion problem. For his part, Mr. Gray has apparently been unwilling to take any steps to

ameliorate the issue, either by attempting to locate and address the intrusion pathway, adjusting

his ventilation with a fan or otherwise, or relocating his smoking activities outdoors or elsewhere

within the property in a way that would contain the smoke.

13. We have also repeatedly attempted to engage Ms. Boyd Johnson in a dialogue

about resolving the situation. Our lawyer sent a letter to Ms. Boyd Johnson on October 24, 2014

requesting that the parties work together and share the cost of investigating and fixing the cause

of the air circulation problem. Ms. Boyd Johnson responded on October 28, 2014 by filing a

complaint against our lawyer before the D.C. Bar, the NAACP, the American Civil Liberties

Union, and the D.C. Office of Human Rights. The D.C. Bar dismissed the complaint without

further investigation. We then attempted a second time to reach out to Ms. Boyd Johnson by

letter to seek common ground. Ms. Boyd Johnson refused to seek common ground and to meet

to discuss these issues. We made one more effort, in a cover letter included with service of this
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lawsuit, to open a dialogue that would make litigation unnecessary. Defendants continued to

refuse to communicate outside of the litigation process.

14. Meanwhile, the regular intrusion of smoke and toxic fumes into our home

continues, and its effects on us, our daughter, and our unborn child continue to accumulate in as-

yet unknown ways.

I solemnly declare and affirm under the penalty of perjury that the contents of the
foregoing are true and correct to the best of my knowledge, information and belief.

_______________________________1/15/2015_
Nessa Horewitch Coppinger DATE
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